North Dakota Law Review
Volume 58

Number 2

Article 1

1982

North Dakota's New Rules Respecting Garnishment and the
Property Exempt Therefrom
Robert Laurence

Follow this and additional works at: https://commons.und.edu/ndlr
Part of the Law Commons

Recommended Citation
Laurence, Robert (1982) "North Dakota's New Rules Respecting Garnishment and the Property Exempt
Therefrom," North Dakota Law Review: Vol. 58 : No. 2 , Article 1.
Available at: https://commons.und.edu/ndlr/vol58/iss2/1

This Article is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has
been accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For
more information, please contact und.commons@library.und.edu.

NORTH DAKOTA'S NEW RULES
RESPECTING GARNISHMENT
AND THE
PROPERTY EXEMPT THEREFROM

Robert Laurence*

Page
185

I. INTRODUCTION .............................
II. A SKETCH OF THE NEW STATUTORY
SC H EM E ...................................

185

III. NOTABLE CHANGES FROM THE PRIOR
LAW .........................................

187

A. No

PREJUDGMENT GARNISHMENT (HEREIN OF VARIOUS

CONSTITUTIONAL DIFFICULTIES)

B.

THE CONTINUING LIEN ON WAGES (HEREIN OF THE
EXISTENCE

C.

187

.................

vel non OF

THE GARNISHMENT LIEN) .......

THE EXISTENCE OF EXECUTABLE PROPERTY
LONGER A BAR TO GARNISHMENT .................

194

Is No
197

*Assistant Professor of Law, University of North Dakota. I am indebted to Donna Bradley,
New Mexico '82 and Nancy Simmons, New Mexico '83 for their help as my research assistants, and
to the University of New Mexico, which saw that they did not work solely for the joy of it.

184

NORTH DAKOTA LAW REVIEW

D.

THE PROHIBITION OF TERMINATION OF
EMPLOYMENT ......

E.

199

...............................

THE IMPACT ON THE GARNISHEE (HEREIN OF THE

201

GARNISHEE'S LIABILITY) .......................

F. VARIOUS
G.

205

DEADLINES AND STATUTES OF LIMITATION ....

206

CONCLUSION AND SOME MODEST SUGGESTIONS .......

IV. SOME QUESTIONS AND ANSWERS CONCERNING
THE OPERATION OF THE WRIT OF
208
GARNISHM ENT .............................
. . . . . . . . . . . . . . . . . . .

A.

WHO MAY BE A GARNISHOR?

B.

WHATJUDGMENTS MAY BE ENFORCED BY GAR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
NISH M ENT? .
. . . . . . . . . . . . . . . . .

C.

WHO ARE PROPER GARNISHEES?

D.

WHERE DOES THE GARNISHMENT OCCUR? (AND
OTHER PROCEDURAL ISSUES)

1.
2.
3.
4.

E.
F.

209
211

214

....................

The Court in which the Garnishment Occurs .........
Terminatingthe Garnishment...................
Appealability...............................
Removal qf the GarnishmentProceedings
to FederalCourt by a Diverse Garnishee............

215
216
217
217
.

218

. . . . . . . . . . . . . . . . . . . . . .

220

WHAT IS THE LIABILITY OF THE GARNISHEE?

.

. . . . . . .

WHAT LIMITS EXIST ON THE OPERATION OF THE

GARNISHMENT REMEDY? .

220

1. Wrongful Garnishment.......................

220
222

a. M alicious Prosecution ................
b. Abuse of Process ....................
2.
G.

208

223

Garnishmentand Bankruptcy ...................

WHAT PROPERTY MAY BE GARNISHED?

. .

. .

. .

. . . . . .. .

226

GARNISHMENT

H. WHAT PROPERTY Is EXEMPT FROM

GARNISHMENT?

....

1. The Federal Wae Exemption and Its
North Dakota Counterpart......................
2. Other FederalExemptions .....................
3. Other State Exemptions........................
4. How Exemptions Are Raised In Garnishment....................................
5. Exemptions in Bankruptcy (The New
Exemptions in Bankruptcy Statute) ................
V.

CONCLUSION ..............................

229

229
232
232
234
235
237

I. INTRODUCTION
Garnishment, 1 in North Dakota, is that process by which a
judgment creditor can reach property belonging to or a debt owed
to the defendant, even though that property or debt is possessed by
some third person or entity who is not a party to the underlying
suit. Historically, garnishment was both a prejudgment and postjudgment remedy. Recent legislative changes in North Dakota,
however, have changed this nature of garnishment, so that it may
now be used only after judgment. 2 Nevertheless, garnishment
remains a powerful tool in the hands of a creditor and this Article
will explore some of the details of the action.
II. A SKETCH OF THE NEW STATUTORY SCHEME
The new North Dakota garnishment statute 3 requires that the
1. Lengthy, if dated treatments of garnishment may be found in C. DRAKE ON ATTACHMENT (6th
1885): .. RooD ON GARNtSIIMENT (1896). 2 W. WADF ON ATTACHMENT (1886) and R. WAPES ON
ATTACHMENT AND GARNISIHMIENT
(1885).
More cursory treatments include COHEN. DEBTORed

CRITOR RELATIONS IVNDER TttE BANKRUPTCS

AcT OF 1978 (1979)1

V. COIUNTRYMAN, CASES AND

MATERIAtLS ON DEBTOR AND CREDITOR 3-43 (2d ed 1974);.. MOORE & W. PitmtIps, DEBTOR'S &
CREDITOR's RIGHrs212-33 (4th ed. 1975).
2. N.D. CENT. CODE 32-09.1-02 (Supp. 1981).
3. Id. § 32-09.1-01-23. As an aid to interpretation it should be noted that the new North Dakota
statute appears to be strongly influenced by the present Minnesota statute, MINN. STAT. ANN. S 571
(West 1947). See 1976 Minn. Laws ch. 335 (garnishment act of 1976). Compare N.D. CENT. CODE §
32-09.1-07. 1-09,. 1-11-.1-20. ith MINN. STAT. ANN. §,% 571.471, 495, .50-.54..58, .59, .61. .68,
.69 (1) (2) (West 1947).
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garnishor first obtain a judgment. 4 If earnings are to be garnished,
ten days written notice must be given to the defendant; 5 otherwise
the garnishor may proceed immediately to serve the garnishment
summons on the garnishee and the defendant. 6 A ten dollar fee
must be paid by the garnishor to the garnishee to cover the costs of
the garnishment. 7
The garnishee has twenty days in which to respond to the
summons. 8 Should the garnishee fail to answer, judgment may be
entered against the garnishee for the full amount of the plaintiff's
judgment, not limited by the amount of the garnishee's debt to the
defendant. 9 However, the court may remove the default for good
cause and allow the garnishee to answer the summons. 10
The garnishee may answer either by admitting or denying any
liability to the defendant. If liability is admitted, then judgment is
entered against the garnishee "for the amount due the defendant,
or so much thereof as may be necessary to satisfy the plaintiff's
judgment against the defendant. " 11 The plaintiff may also recover
the costs of the garnishment from the garnishee and thus,
indirectly, from the defendant.1 2 The judgment in the garnishment
action relieves the garnishee of any liability to the defendant.'" No
judgment will be entered against the garnishee for less than
$25.00. 14
Should the garnishee answer the summons by denying liability
to the defendant, the plaintiff-garnishor must react. If the plaintiffgarnishor does not respond to the garnishee's denial within twenty
days, the garnishee is discharged from the garnishment,1 5 although
An early draft of what was eventually to become chapter 32-09.1 of the North Dakota Century
Code was prepared by Clifton Rodenburg, Esq. of Fargo. Mr. Rodenburg is a member of both the
North Dakota and Minnesota bars. The similarity between the North Dakota and Minnesota law
should increase the influence of Minnesota case law on the interpretation of the North Dakota
statute.
4. N.D. CENT. CODE § 32-09.1-02 (Supp. 1981). Section 32-09.1-02 provides the following:
"Any creditor is entitled to proceed by garnishment . .. against any person . .. indebted to... the
creditor's debtor after securing a ;udqment .... - Id. (emphasis added). This is a change from the
previous law. See id.§ 32-09-06 (1976) (repealed 1981) and infra notes 20-60 and accompanying text.
5. N.D. CENT. CODE § 32-09.1-04 (Supp. 1981). "Earnings" are defined in 5 32-09.1-01(3). See
infra note
318 and
accompanying
text.
6. N.D.
CENT.
CODE § 32-09.1-06
(Supp. 1981). Written interrogatories may accompany the
summons. Id. § 32-09.1-07. See N.D. R. Civ. P. 69 (post-Judgment discovery).
7. N.D. CENT. CODE S 32-09.1-10 (Supp. 1981).
8. Id. § 32-09.1-07. The defendant has a like period to raise his exemptions. Id. § 32-09.1-22.
Exemptions are discussed infra
at notes 313-385 and accompanying text.
9. N.D. CENT. CODE § 32-09.1-14 (Supp. 1981). Section 32-09-14 states a formula a bit more
complicated than that stated in the text: should a portion of plaintiff-garnishor's udgment have been
paid, then the defaulting garnishee will have judgment entered for 110% of the unpaid judgment, if
that is less than the entire judgment. Id.
10. Id.
11.Id. 532-09.1-15.
12. Id.
13. Id.
14. Id. 532-09.1-16.
15. Id. 32-09. 1-11. Sadly, the garnishment statute gives the word "discharge" three entirely
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the court may "upon proper showing,' ' ' 6 including the filing of
objections to the garnishee's denial, relieve the plaintiff-garnishor
from operation of the discharge, either temporarily or
permanently.

17

If the plaintiff-garnishor objects to the garnishee's disclosure
of his indebtedness to the defendant, then the garnishee may be
required to appear before the court for examination. 18 Should this
not result in resolution of the controversy, the plaintiff-garnishor
may move to have the garnishee made a party to the primary action
between the plaintiff and the defendant and "[t]he issues must be
brought to trial and tried as in other actions. "19
The new garnishment statute significantly changes the law in
North Dakota. The next section of this Article will discuss those
changes.
III. NOTABLE CHANGES FROM THE PRIOR LAW
A. No

PREJUDGMENT

GARNISHMENT

(HEREIN

OF

VARIOUS

CONSTITUTIONAL DIFFICULTIES)

Prior to 1981, North Dakota's garnishment statute was broad
enough to permit garnishment before judgment.2 0 The new statute,
dfiffereint icanings. First, the term as used in this Article and in section 32-09.1-1 1, "the filing ... of
the disClosure operates as a full dischargeol the garnishee at the end of twenty days from date of service
of the disclosure" refers to the release of the garnishee of any liability under the writ of garnishment.
Id. (emphasis added). Second, as used in section 32-09.1-15, "[tihe judgment shall discharge the
garnishee from all claims of all the parties named," the term refers to the extinguishment of the
garnishee's debt to the defendant on payment to the plaintiff. Id. 5 32-09.1-15 (emphasis added).
Thus, the garnishee's debt to defendant will be "discharged" under section 32-09.1-15 only if the
garnishee is not -discharged'
pursuant to section 32-09.1-11 on the summons. Third, as used in
section 32-09.1-18. "'no
employer may dischar'e any employee by reason of the fact that earnings
have been subjected to garnishment or execution." the term refers to the termination of
enplihviient. Id. 5 32-09.1-18 (emphasis added). Finally, add to this confusion the use of the word
"discharge" in the federal bankruptcy context, II U.S.C.A. § 524 (West 1979), and one can
imagine a kind of reverse Tower of Babel in which no one understands anyone else because everyone
is using the same word differently. Attorneys will be obliged to watch carefully so that the court will
understand which "discharge" is being refierred to.
16. N.D. C ENT. CoDF § 32-09.1-12.
1 . Id. $ 32-09. 1-11.
18. Id. S32-09.1-12.
19. Id. Third parties may also intervene and, in some circumstances, may be required to do so.
Id. 5 32-09.1-13. This provision takes the place of the interpleader statute under the previous law. Id,
§ 32-09-06 (1976) (repealed 1981). This result is odd, as the suit between the plaintiff- garnishor and
the deendant must already have been terminated in favor of the plaintiff. Once again, as with other
confusion in the statute, this section was drawn verhatim from the Minnesota law. See MINN. STAT.
ANN. § 571.51 (Supp. 1981). The provision makes sense in Minnesota where prejudment
garnishment is allowed. Id. 5 571.41,
20. N.D. CENT. CoDE § 32-(9-06 (1976) (repealed 1981). Section 32-09-06 provided the
following: "Either at the tine of issuance of a summons, or at any time thereafter before final
judgment . . . the plaintiff. .
i[may
proceed by garnishment]." Id. See, e.g., Alswager v. Dwelle, 70
N.D. 118, 292 N.W. 223 (1940); Hector . McCormick, 64 N.D. 294, 252 N.W. 52 (1933). See also
.Jacobson v. Coon, 165 F.2d 565 (6th Cir. 1948): Mainprize v. Bates, 240 Ark. 249, 398 S.W. 2d 894
(1966): Allen v. Stracener, 214 Ark. 688, 217 S.W. 2d. 620 (1949): Talbert v. Solventol Chem.
Prods., 304 Mich. 557, 8 N.W. 2d 637 (1943).
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however, makes it clear that the so-called "provisional writ" is
dead and that garnishment is now a close relative of execution,2 1
reserved for those cases in which property of the judgment debtor is
held by a third party, or in which a third party owes a debt to the
debtor. 22
This substantial narrowing of the application of the writ of
garnishment removes some possible constitutional problems with
the North Dakota statute. Prejudgment garnishment has been
used, for example, to establish.jurisdiction over a party who is not
personally amenable to suit. This so-called "quasi in rem"
23
jurisdiction, once thought free from constitutional difficulties,
was held 2 4 recently by the Supreme Court of the United States to
require inspection under the "fair play and substantial justice"
test of International Shoe Co. v. Washington.25 In North Dakota,
however, henceforth garnishment requires a judgment which will
have to be obtained through proper in personam or in rem
jurisdiction. Garnishment may not be used to obtain jurisdiction.
A prejudgment seizure of the defendant's property also raises
due process questions of substantial magnitude. In fact, the
landmark Snaidach v. Family Finance Corp., 26 in which the Supreme
Court launched itself on the examination, on due process grounds,
of various state prejudgment remedial procedures, dealt with
Wisconsin's garnishment statute.2 7 In that case, and those which
followed, 28 the Court sketched the notification requirements which
29
the Constitution imposes on prejudgment state action.
The constitutional difficulties are made somewhat easier when
the seizure of the property is done after judgment, for it is often said
21. N.). ( EN I. CODwE§ 32-09.1-01 to -23 (Supp. 1981).
22. Id. § 32-09.1-02. Section 32-09.1-02 provides the following: "Any creditor is entitled to
proceed by garnishment . . . against any person . . . indebted to or having property in possession or
under control, belonging to the creditor's debtor after securing a judgment against the debtor in a court
,f' comipetent juristiction.
Id (emphasis added). See also section 5.104 of the 1968 and 1974
vrsions of the Uniform Consumter Credit Code, which has been adopted by the following states:
Colorado. Coi o. RFv. STFAT. § 5-5-104 (19731) (with slight modification): Idaho. IDAHO COOF § 2835-104 (1980): Indiana, IND. CooF. ANN. § 24-4.5-5-104 (Burns 1974) (with slight modification)
Oklahoma, OKLA. SAT. ANN. tit. 14A, § 5-104 (West 1972): South Carolina. S.C, ConF ANN.
.37-5-104 (Law. Co-op. 1976): Utah, Ur.,H Coor ANN. § 70B-5-104 (1980): Wyomring, WYo. STAT. §
40-14-504 (1977).
23. See, e.g., Harris v. Balk, 198 U.S. 215 (1905). Petnoyer s. Neff, 95 U.S. 714(1877).
24. Shaffer v. Heitner, 433 U.S. 186 (1977). See Rush v. Savhuk. 444 U.S. 320 (1980).
25. 326 U.S. 310 (1945).
26. 395 U.S. 337 (1969).
27. W Is. STAT. ANN. §§ 267,04(1), .(17 (1), .18 (2),.18 (3)(West 1963).
28. North Georgia Finishing, Inc. v. )i Cheii, Inc., 419 U.S. 601 (1975): Mitchell sv. W. T.
(;rant Co., 416 U.S. 600(1974); Fuentes v. Shevin, 407 U.S. 67 (1972).
29. Because the North Dakota garnishment statute is now so clearly restricted to post udgment
seizure, this paper does not provide the best opportunity to explore these requirements. For a
discussion of the constitution as it relates to one state's preJudgment garnishment, see Nickles,
Creditors' Provisional Remedies and Debtors' Due Process R iehts. Attachment and Garnishment in A rkansas, 31
ARK. I. REv. 607 (1978).
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that the judgment itself provides all the notice that the Constitution
requires. In fact, the Supreme Court has squarely held, in Endicott
,Johnson Corp. v. Encyclopedia Press,3 0 that ex parte, post-judgment
garnishment does not run afoul of the due process clause. 3'
There are reasons, however, to be suspicious of the validity of
this holding. In the first place, of course, Endicoti Johnson was decided much in advance of the SnaidachI/Di Chem line of cases, and
the rather summary treatment of the due process issue in the earlier
case is perhaps not consistent with the analysis required by the later
cases. Furthermore, in the case of Griffin v. Griffin, 32 the Supreme
Court held that ajudgment for support arrearages obtained exparte,
after the judgment for divorce which included the alimony decree,
was invalid as a denial of due process. It has been argued that
Griffin is inconsistent with Endicott Johnson and decreases the
33
precedential value of the earlier case.
The United States Court of Appeals for the Third Circuit,
sitting en banc in Finberg v. Sullivan, 34 removed the distinction
between prejudgment and post-judgment relief and found that the
Pennsylvania post-judgment garnishment statute at issue there was
still in the nature of a provisional writ because "Sterling's
judgment represent[ed] only an adjudication of Mrs. Finberg's
liability on a monetary debt, not a transfer to Sterling of any
particular item of her property. ' 35 Since Finberg had defenses to
the garnishment of her bank account which were not defenses
raisable at the trial on the underlying debt, the court held that the
due process clause required a prompt post-garnishment hearing. 36
In Finberg v. Sullivan, the issue Mrs. Finberg sought to raise
was the exemption of her Social Security entitlement from legal
process, 37 but the court speculated that "[a] debtor might still
defeat [the right to seize property pursuant to a judgment] . . . with
any number of defenses not adjudicated in the actions on the
30. 266 U.S. 285 (1924).
31. Endicott Johnson Corp. v. Encyclopedia Press, 266 U.S. 285, 289 (1924). The Endicott
.Johnson court cited with approval similar decisions of several state courts, summarizing them as
follows: "JIn the absence of a statutory requirement, it is not essential that the judgment debtor be
given notice and an opportunity to be heard before the issuance of such garnishment." Id. Endicott
ljohnson has been followed by many state and federal courts. See Dunham, Post-judgment Seizures: Does
Due-Process Require Notice qfHearing. 21 S.D.L. REv. 78, 80 n. 13 (1976) (cases cited that have followed
the rationale of Endicott Johnson).
32. 327 U.S. 220, 232-33 (1946).
33. SeeBrown v. Liberty Loan Corp., 539 F.2d 1355, 1363-65 (5th Cir. 1976). Seealso Dunham,
supra note 31; 3 FLA. ST. U.L. REv. 629 (1975).
34. 634 F.2d 50 (3d Cir. 1980).
35. Finberg v. Sullivan, 634 F.2d 50, 58 (3d Cir. 1980).
36. Id. at 59.
37. Id. at 52. See42 U.S.C.A. 5 407 (West 1974). Exemptions are discussed infra at notes 328-
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merits

....

A later section of this Article will discuss in detail

",38

what those defenses are in North Dakota; 39 suffice it to say that
there are defenses to garnishment which are unlikely to be raised or
impossible to raise at the trial leading to the judgment. Under
Finberg v. Sullivan, then, the North Dakota garnishment statute
must be tested against due process standards.
Much has been written about the standards that the due
process clause imposes on the state's seizure of property.4 0 The
Third Circuit's statement of the rule of Snaidach and its progeny
seems fair:
[Niotice and an opportunity to be heard before an
attachment are not absolutely necessary. However, the
available procedures must afford the debtor adequate
protection against erroneous or arbitrary seizures. The
procedural protection is adequate if it represents a fair
accommodation of the respective interests of creditor and
debtor. .

.

. The weight to be accorded these interests

41
depends upon the facts of a particular case.

In weighing the interests in Finberg, the court noted, on the
creditor's side, the existence of a valid judgment, the creditor's
interest in a speedy and inexpensive satisfaction of the judgment,
and the creditor's interest in seizing money rather than other
property. On the debtor's side, the court found important the
special interest a debtor may have in a bank account (the property
garnished in Finberg) and the debtor's state-created exemptions.
The court also looked to the availability of "additional or substitute
procedural safeguards," and the "fiscal and administrative
burdens" thereof.42
The Finberg court found that the Pennsylvania garnishment
procedure failed to comport with due process standards in two
ways. First, after finding the judgment debtor entitled to "an
especially prompt hearing," ' 43 the court "[found] that the rules
governing motion practice fail to provide a sufficient measure of
38. 634 F.2d at 58.
39. See infra notes 158-264.
40. When the state is not involved, or involved only by the enacting of a self-help remedy
consistent with the common law, then the constitutional difficuties are less clear. See Flagg Bros.,
Inc. v. Brooks, 436 U.S. 149 (1978).
41. 634 F.2d at 58. While there were two dissents (one, by Judge Alcisert. which was
extraordinarily spirited) neither disagreed with the majority's statement of the due process rule. Id.
at 64. 93 (Aldisert & Weis,. .J, dissenting).
42. Id. at 58. (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).
43. Id. at 59.
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promptness. ' 4 4 Second, the court found that the Pennsylvania
procedure did not provide sufficient notice because the judgment
debtor was not informed of the exemptions that might protect her
property from garnishment.
How does the new North Dakota garnishment statute stand up
against the Finberg analysis? In the case of wage garnishments, the
statute requires notice ten days before garnishment. 45 The judgment
debtor must be served with notice of all other garnishments at least
five days after the garnishment was begun. 46 Notice alone is not
enough, of course, to satisfy the due process clause; a hearing must
be promptly had. The Finberg court held that a hearing which might
be held as much as fifteen days after a request by the debtor is not a
"prompt" hearing.4 7
The North Dakota statute provides for only one hearing, the
one in which the debtor may raise his exemptions. The debtor is
entitled to file a schedule of exemptions within twenty days from
the service of the garnishment summons, 48 and a hearing may be
had on three days notice to the creditor. 4 9 This hearing is thus seen
to be principally in the control of the debtor, available on only short
notice to the creditor. The three days in which a creditor has to
prepare for the hearing would seem to satisfy the Finberg court,
which was concerned that "the creditor may take fifteen days to
respond to a petition before the debtor may request a ruling from
the court. " 5 0
But what of objection to the garnishment other than the
debtor's claim of exemptions? The debtor may wish to argue, for
example, that the garnishee may not be garnished,5 1 or that the
garnishment does not reach the property in question, exemptions
aside. 52 The statute is rather unclear on the raising of these
objections. The only mention of objections to the garnishment,
other than objections based on the exempt status of the property, is
found in section 32-09.1-09 of the North Dakota Century Code
44. Id. This was a point of heated dispute by Judge Aldisert, who accused the court of failing to
distinguish between "motion
practice"
and "petition
practice"
an esoteric bit of
"Pennsylvaniabilia" well beyond the scope of this Article. Id. at 78-79 (Aldisert, J., dissenting):
judge Aldisert stated that "[tlhemajority's failure to grasp these important distsinctions undermines
their analysis ...." Id.
45. N.D. CENT CODE § 32-09.1-04 (Supp. 1981).
46. Id. § 32-09.1-08.
47. 634 F.2d at 59.
48. N.D. CENT. CoDE § 32-09.1-22 (Supp. 1981).
49. Id. § 32-09.1-23.
50. The principal dissenter in Finber, did not disagree with this 15-day due process limitation.
However, Judge Aldisert interpreted Pennsylvania law to require a speedier reply. See 634 F.2d at
71-77 (Aldisert,.J., dissenting).
51. See infra
notes 182-214.
52. See infra notes 289-312.
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(Code), dealing with the disclosure statement required of the
garnishee. One of the facts the garnishee must disclose is
"[w]hether the defendant claims any exemption from execution or
any other objection, known to the garnishee or the defendant, against
the right of the plaintiff to apply upon demand the debt or property
disclosed. " 5 3 The statutory disclosure form, however, contains no
reference to this requirement.
Furthermore, the statute is silent as to where, when, and how
these objections on grounds other than exemptions will be raised
and heard. Sections 32-09.1-22 and -23 of the Code refer only to
claims of exemptions and no other hearing challenging the
54
garnishment is provided for.
It should be noted that the Third Circuit in Finberg was very
solicitous of the debtor's exemptions and found the absence of a
hearing to raise them to be the principal constitutional difficulty.
The North Dakota statute apparently would survive that court's
scrutiny of the protection of the debtor's exemptions. With respect
to these other exemptions, however, the Finberg rationale would
strike down the North Dakota statute.
The North Dakota statute is likewise vulnerable with respect
to the second requirement of Finberg, as indeed are the statutes of
most states. 5 5 That requirement, dubbed "draconian" by the
dissent, 5 6 is that "[iun a case involving debtor's bank accounts,
notice that informs the debtor of [federal and state exemptions] and
of the procedure for claiming these exemptions would provide
substantial protection to the debtor's interest in having funds
available for basic necessities. . . . We hold that the failure to
provide Mrs. Finberg with this information was a violation of due
process. ,5 The North Dakota statute contains no requirement that
the debtor be informed of his exemptions.
The essential question, of course, is whether the requirement
53. N. 1). CEN i'. Cuoiu- § 32-09.1-09 (4) (Supp. 1981) (.ttlhasis
added)
54. The garnishment proceeding, of' course, is ancillary to the suit which gave rise to the
judgment. Perhaps a post-judgment motion might be made which would stay execution and
garnishniv'nt until a hearing was had on the debtor's objections. Rule 62 of the North Dakota Rules
(f Civil Procedure. which governs stays of proteding to efo rce a judgtnent, however, does not seem
to conteiplate such a situation and deals principally with stays pending appeal. SeeN.D.R. Civ. P.
62. In any case, it is unlikely. under general North Dakotaiioiion practice. ihat the creditor would
be required to reply promptly enough to satiss the Jinberf court. Likewise. the possibility of relief by
writ of prohibition will not be speedy enough to save the constit it ionalit Vof the statute.
55. Judge Aldisert appended to his dissent a sunitat ry of the garnishment laws of the several
states and the District of Columbia. which detuicistriats that oily Oregon required, at the time of
the Finber ' decision, the enumeration of the debtor's cxc'iptii
ts. 634 F..2d at 86-93 (Aldisert. J..
dissenting). See OR. RFv. STAT. § 23.665(3) (1979). Notc that di North Dakota statute summarized
in Fitnher is the prior law. 634 F.2d at 90-91 (citing N.1). CF-'. Coin § 32-09-09 (1976) (repealed
1981)).
56. 634 F.2d at 84.
57. Id. at 62,
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of Finberg ought to apply to the North Dakota statute, that is,
whether the case ought to be followed. 58 At this point, the two
requirements of the Finberg case should be distinguished. The
debtor has the best part of the argument with respect to the
availability of a prompt post-garnishment hearing to raise any
objection to the garnishment. As the North Dakota statute requires
such a hearing with admirable and almost certainly constitutional
speed for the raising of claims of exemptions, it seems only a slight
additional burden to open this hearing to any objection which the
debtor has. The failure to make this hearing sufficiently broad may
have been a legislative oversight and perhaps the statute could be
construed liberally by a court so as to save its constitutionality.5 9
The second Finberg requirement, that the debtor be notified by
the creditor of the debtor's available exemptions, garners less
support. The Third Circuit, after noting that notice must be both
prompt and effective to meet constitutional scrutiny, determined
that notice would be ineffective without an explanation of
Pennsylvania exemption law. This explanation, the court found,
60
would not place a great burden on the state or the creditor.
This notion of the Constitution requiring the creditor to
explain the law to the debtor is extraordinary, and the Finbergcourt
does not cite any authority for the proposition. Furthermore, as this
Article itself will show, exemption law is not an easily summarized
area of North Dakota law. The notice to which the debtor is
certainly entitled, plus the existence of a judgment against the
debtor ought at least to suggest to the debtor that legal counsel be
obtained. Counsel then will be able to instruct the debtor in the law
of exemptions, perhaps in a way more understandable than
through a written communication drafted by the creditor or the
58. There is authority to the contrary. In Brown v. Liberty Loan Corp., 539 F.2d 1355 (5th Cir.
1976), cert. dented, 430 U.S. 949 (1977), a panel of* the Fifth Circuit found Florida's procedure for
p1st-.juIgmnte
garnishmento o wages to he constitutional. Id. at 1369. That procedure provide(] for
no post-JutIgien t pre-garnishtent hearing. A post-garnishment hearing, at which the debtor
treviuleI in tire claiun ofexemptions, otccurred 16 lays aher the writ of garnishment was served on

the ga rshee. /d. at 1357-58.
'th narrow holdings of the courts in Brown andlinber are not inconsistent, as the former found
Ihfatu
ciss of law dovs niot require a pre-ga rn ish it tent hearing, 539 F.2d at 1368, while the latter
helid that Pennsylvania's procedures for post-garnishmcnt hearings were inadequate. 634 F.2d at 63.
VurlIrenore. Irnber, cited with approval the Brown court's method of analysis if not its conclusion.
Id. at 58 (citing 539 F.2d at 1365). Finally, Brown involved wage garnishment. 539 F.2d at 1365,
while Finber involved the garnishment of a bank account. 634 F.2d at 58. Both courts referred to the

unique problems presented by the type of property involvc d. Id: 539 F.2d at 1365.
Nevertheless, the cases are probably irreon(cilable. The post-garnishment hearing in Brown
occurred outside the 15-day period found applicable bva Iththe nmajority, 634 F.2d at 59, and the
It inilil dissent in Finberr'. Id. at 71 (Aldisert, J., dissenting). See Betts v. Tom, 431 F. Supp. 1369
'(1). Hawaii 1977) (Hawaii garnishment statutes which pro ,'ided no safeguards as to freezing assets,
deilcd to deny due process of law).
59. See,e.g 634 F.2d at 60.
6W Id.at 62.
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state. Therefore, the second holding of Finberg should not be
followed and the North Dakota garnishment statute should not be
stricken on this ground.
In summary, the new North Dakota garnishment statute
restricts the remedy to post-judgment, thus mooting most
constitutional challenges. Under Finberg, however, a court might
require that the post-garnishment hearing be broadened to issues
beyond exemptions and might require that the notice to the debtor
of the garnishment include an explanation of the available defenses.
The latter would be unwise.
B.

THE

CONTINUING

EXISTENCE

vel non

LIEN

ON

WAGES

(HEREIN

OF

THE

OF THE GARNISHMENT LIEN)

The property that is available for garnishment is property
belonging to the judgment debtor held by the garnishee or a debt
owed by the garnishee to the debtor. The two most common
occasions for garnishment, wages accrued but unpaid by an
employer, and bank accounts, fit the second part of the definition.
Garnishment of wages presents unique problems for the creditor
because, while the obligation giving rise to the debt is practically, if
not legally, a continuing one, the debt is regularly satisfied in rather
small payments. As the only property that may be garnished is an
accrued debt, the garnishment affects only the wages for the
immediate wage period.
The new garnishment statute recognizes this problem and
allows the garnishor to take steps to continue the garnishment as
the debtor continues in employment and new wages accrue. 61 The
new "continuing lien on wages" is set out in section 32-09.1-21 of
the Code, and is rather narrow. First, it applies only to the
garnishment of an employer for wages. There can be no continuing
lien on a bank account and in order to reach new deposits the
creditor will have to have issued another writ of garnishment.
Likewise, an account receivable will have to be garnished anew as
fresh debt accrues. Second, the lien on wages continues for a
maximum of sixty days. 62 At the end of the sixty-day period the
garnishee must disclose the amount of the debt at that time, but the
lien does not continue. Should the judgment remain partially
unsatisfied, a new summons must be issued and the garnishment
process begun again.
61. N.D. C.Nr. Coin § 32-09.1-21 (Supp. 1981).
62. Id.
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Interestingly enough, Code section 32-09.1-21 is the only
section in the garnishment statute that expressly creates a lien, and
it does so rather backhandedly, as its emphasis is clearly on
"continuing" rather than "lien." If that section does create a lien,
it is secret between the plaintiff-garnishor, the employer-garnishee,
and the judgment debtor-employee. The statute contains no
recording requirements to put, for example, a second garnishor on
notice of the existence of the lien. Nor does the statute speak to
priorities between this lien and others on the same property.
These problems are not insurmountable. The Code recognizes
other secret liens, 63 and the "first in time is first in right" rule can
take care of the priority problems. 6 4 Of more interest is the question
of whether the statute impliedly recognizes that a lien is created by
the garnishment, which lien is made continuing by Code section
32-09.1-21.
There is a split in authority on the question of whether the
garnishment summons and disclosure creates a lien on the property
garnished. 65 The more modern rule appears to be that a lien is
created by a garnishment, even though there has been no levy by
the sheriff. 66 The alternative to the creation of a lien is that the
garnishee is put on notice by the summons that he will be held
63. Several of North Dakota's tax liens need nut be recorded. See, e.g., id. § 57-35-16 (1972)
(hank tax lien); id. § 57-61-06 (Supp. 1981) (coal severance tax lien). A purchase money security
interest in consumer goods does not need to be recorded. Id. § 41-09-23 (1)(d) (1968 & Supp. 1981).
The statutory lien for the repair of personalty need not be recorded. Id. 35-20-11 (1972). The lien
for the repair ofpersonalty should not be confused with the repairman's lien, which must be recorded
if possession is relinquished. Id. § 35-13-01 (1972).
64. Id. § 35-01-14 (1972).
65. Compare Watts v. Southern Surety Co. of New York. 216 Iowa 150, 248 N.W. 347 (1933) (no
garnishment lien); Rodgers v. Oliver, 200 Iowa 869. 205 N.W. 513 (1925); McCarry v. Lewis Coal
Co., 93 Mo. 237, 6 S.W. 81 (1887) (no lien obtained on process of garnishment); Hulley v. Chedic,
22 Nev. 127, 36 P. 783 (1894) (no garnishment lien): Corning v. Records, 69 N.H. 390, 46 A. 462
(1898) (no garnishment lien) with j. T. Sinclair Co. v. I. T. Becher Coal Co., 363 Mich. 617, 249
N.W. 13 (1933) (lien obtained on process of garnishment) Danborn v. Danborn, 132 Neb. 858, 273
N.W. 502 (1937) (garnishment lien created); Elliot v. Regan, 274 Wisc. 298, 79 N.W.2d 657 (1956)
(service of summons and complaint in garnishment action creates equitable lien on indebtedness of
garnishee). See RooD, supra note 1. Reasoning that garnishment is similar to an attachment of
personal property and not a specific lien upon the indebtedness of the garnishee, Rood stated the
following:
Garnishment is a direct proceeding against the debt or assets of the principal
defendant in the hands of the garnishee and though, technically speaking, it may not
give a 'specific lien' upon such indebtedness its effect, in most states at least, in
conferring upon the plaintiff a specific right, over and above that of a mere general
creditor, to the indebtedness for the payment of his claim, is substantially analogous to
that acquired by an attachment of tangible property . . . and the lien acquired by the
plaintiff, at least in most states, would seem to be almost, if not quite as complete as if
the property were actually in the hands of the sheriff.
Id. § 193 (the author cites cases from Oklahoma, Marliand. Mississippi, Michigan, Minnesota,.
Vermont, Alabama. Arkansas, Indiana, Tennessee, and New Hampshire).
66. See COHEN, supra note 1, at 249; COUNTRYMAN, supra note 1, at 15; EPSTEIN, DEBTORCREDITOR IN A NUTSHELL § 25 (1973); MOORE & PHILLIPS, supra note 1, at 2-16.
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personally liable for some part of the defendant's debt. 67 The state
of the law under the old North Dakota statute is unclear. 68
The new North Dakota statute seems more consistent with the
older, minority view that no lien is created directly by the
garnishment. In the first place, the summons to the garnishee is
required to state "that the garnishee must retain property or
money in the garnishee's possession pursuant to this chapter until
the plaintiff causes a writ of execution to be served upon the
garnishee .... ",69 Execution, presumably under Chapter 28-21,
would create a judicial lien in the property, dated from levy. 70
Second, after service of the summons and disclosure by the
garnishee, judgment is rendered against the garnishee for the

amount due from the garnishee to the defendant. 7' This judgment
67. COUNTRYMAN, supra note 1, at 15 (quoting McGarry v. Lewis Coal Co., 93 Mo. 237, 6 S.W.
81 (1887)).
68. Compare Sargent County v. State of North Dakota, 47 N.D. 561, 182 N.W. 270, reh'g denied,
47 N.D. 270, 182 N.W. 287 (1921) (garnishment proceeding is an action; it creates no specific lien)
with Burcell v. Goldstein, 23 N.D. 257, 136 N.W. 243 (1912) (garnishment summons creates lien)
andMahon v. Fansett, 17 N.D. 104, 115 N.W. 79 (1908) (lien created when summons is served upon
garnishee). The history of North Dakota's garnishment law is traced in Mussman and Riesenfeld,
Garnishment and Bankruptny, 27 MINN. L. REV. 1, 43-46 (1942). The authors conclude the following as
to the existence of a lien of garnishment: "Thus the present position of the court seems to be that the
service of the garnishment summons creates an equitable lien. The judgment is not a step in the
enforcement but in the perfection of the lien.'' Id.at 46. It is clear that the authors are primarily
considering the now defunct prejudgment lien.
69. N.D. CENTURY CODE 5 32-09.1-07 (Supp. 1981). The garnishment may also end in the
following circumstances: The defendant authorizes the garnishee to deliver the property to the
plaintiff-garnishor; 180 days after the service of the summons; the property to be retained by the
garnishee is worth less than $10; the judgment against the garnishee is less than $25. Id. §§ 32-09.107. -16, -19, -20.
70. Id. § 28-21-13 (1974). Oddly enough, this reference to the requirement of execution
following garnishment is not found anywhere in the substantive provisions of the garnishment
statute, but only in section 32-09.1-07 of the North Dakota Century Code, which is entitled "Form
of Summons and Notice." Id. 5 32-09.1-07 (Supp. 1981). In other words, nowhere in the statute is
found an entitlement to execute on property garnished. Section 32-09.1-15 contains a rather off-hand
reference to "the officer holding execution," in the case of a garnishee holding property "other than
an indebtedness payable in money." Id. § 32-09.1-15. The prior law was clearer. Section 32-09-24
stated that "!tlhe proceedings against a garnishee shall be deemed an action by the plaintiff against
the garnishee and defendant as parties defendant, and all provision of law relating to proceedings in
civil actions at issue . . . and all provisions for enforcing judgments, shall be applicable thereto." Id.
5 32-09-24 (1976) (repealed 1981).
This absence, probably inadvertant, of an entitlement to execute on property or debt garnished
probably should give a court even less pause than it has given us here. The reference to execution in
section 32-09.1-07 is a clear indication of legislative intent and the mention of attachment in section
28-2 1-08 is perhaps broad enough to include garnishment. However, the failure of the statute to be
more specific about execution raises a practical difficulty for the creditor's attorney in determining
when the execution should be pursued. The execution remedy, as I have noted, is mentioned in the
garnishment summons, but to execute before the garnishee's disclosure of property or indebtedness
seems to go against the statutory grain. The next logical point at which to execute is after the
garnishee's liability to that defendant is admitted or proved. Id. § 32-09.1-11, -12 (Supp. 1981).
However, at this point, the judgment against the garnishee is imminent and it might be easier to
execute on that, rather than on the garnishment summons.
71. Id. § 32-09.1-15 (Supp. 1981). The statute is more equivocal than my summary in the text.
Section 32-09.1-15 states that "[iludgment against a garnishee shall be rendered, ifat all, for the
amount due the defendant. ... Id.(emphasis added). The emphasized words probably refer to the
obvious result that, if the garnishee owes the defendant nothing, the plaintiff-garnishor will take
nothing by way of the garnishment. On the other hand, the emphasized words might refer to the
existence of a lien of garnishment, the foreclosure of which will be the ordinary method of enforcing
the judgment. Then, the rendering of judgment would be the extraordinary remedy if the property
has disappeared.
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against the garnishee, could then be enforced by way of execution
and levy, creating a judicial lien on any of the garnishee's property,
not just that held for the defendant.
The existence of these two remedies, the ability to execute on
the garnished property and the availability of a personal judgment
against the garnishee, indicates that the choice of the North Dakota
Legislature was for the rule that garnishment creates no lien, except
of course, for the continuing lien on wages specifically mentioned.
This choice imposes a duty on creditors to watch out for their own
interests. Garnishment must be followed quickly by execution, else
another garnishor may step into line ahead of the first. The location
of the garnishee and its financial condition must be monitored, for
the personal judgment against the garnishee will become worthless
if it leaves the jurisdiction or becomes judgment proof.
C.

THE EXISTENCE OF EXECUTABLE PROPERTY

Is No

LONGER A

BAR TO GARNISHMENT

Under the prior law, the plaintiff-garnishor was required to
attach an affidavit to the garnishment summons. The affidavit had
generally to state that the plaintiff-garnishor was entitled to the
garnishment because of property of the defendant in the hands of
the garnishee.7 2 The plaintiff was further required to swear that
"defendant has no property in this state liable to execution,
sufficient to satisfy the plaintiff's demand. .

..

''I'

Furthermore,

under the prior statute, post-judgment garnishment could not be
pursued until after a writ of execution had been delivered to the
sheriff.7 4 It was not necessary, though, to await the return of that
writ nulla bona, which would prove the truth of the affidavit.7 5
Thus, the prior North Dakota law recognized garnishment as
an extraordinary remedy, available only when the more traditional
execution was unavailable. The new law departs from this view and
allows garnishment even though the defendant may have
76
nonexempt property in his possession.
72. § 32-09-06 (1976) (repealed 1981).
73. Id. Cf id. 5 28-21-06 (1) (1974). Section 28-21-06(1) requires that personal property be
exhausted before real property be executed against, Thus, before the recent change, the order of
priority in North Dakota was execution on personalty, execution on realty, and garnishment. Id.
74. Alswager v. Dwelle, 70 N.D. 118, 292 N.W. 223 (1940).
75. N.D. CENT. CODE 5 32-09-06 (1976) (repealed 1981). In Park, Grant & Morris v. Nordale,
41 N.D. 351, 170 N.W. 555 (1918), prejudgment garnishment was sought against George Pirie
Company, Nordale's employer, as garnishee. Park, Grant & Morris served the affidavit as required
and Nordale tried to defend by affidavit showing that he had property subject to execution. Id. at
353-54, 170 N.W. at 556. The court reversed the trial court's dismissal of the garnishment and held
that a garnishment action may not be dismissed because the affidavit is not factually correct. Id. at
359, 170 N.W. at 558.
76. This change in the law is not reflected positively in the statute, but the requirement of the
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This change is a mixed blessing for the judgment defendant.
On the one hand, garnishment, by its nature, is an extraordinary
procedure, as it brings into plaintiff and defendant's law suit a third
party who is only fortuitously involved. In theory this third party,
defendant's debtor, is a neutral party unconcerned with the
outcome of the law suit, and the garnishment proceeding is in the
nature of an interpleader, instructing the garnishee as to whom to
pay the debt.7" In fact, however, the garnishee is not likely to be
pleased with the garnishment and its attendant expense 78 and is
likely to place the blame for the inconvenience on the defendant.
This is especially troublesome in the employment context. Here,
due to restrictions on the garnishment of wages, discussed later, the
burden on the garnishee is greater. Furthermore, the employer's
reaction to the garnishment is not a matter of indifference to the
defendant. 7 9
The removal of the requirement of exhaustion of execution
before garnishment provides the judgment creditor with a bit of
additional leverage, especially when wages are being garnished,
and the less extraordinary nature of the writ under the new North
Dakota statute may be seen primarily as a creditor-oriented change
by the legislature. On the other hand, execution is relatively
expensive; exhaustion of execution is more so. This is doubly true
for the judgment debtor who will first have to bear the burden
of raising his exemption defenses8" and then have to pay the
costs of a proper execution. 8 t

Therefore,

the removal of the

requirement of prior execution may in fact make the garnishment
less expensive for the judgment debtor. It also, of course, makes
collections of the judgment less expensive for the plaintiff, who
affidavit disappers under the new law and there is no restriction similar to that found in section 3209-06. N.D. CENT. CoDE § 32-09-06 (1976) (repealed 1981).
77. N.D. CENT. CODE § 32-09-27 (1976) (repealed 1981) (interpleader under the prior law).
78. The garnishee is entitled to $10 to cover the expense of making the disclosure. Id. § 32-09.110 (Supp. 1981). This fee may be taxed to the defendant as an expense of garnishment, but not to
exceed 10% of the amount of the judgment which remains unpaid. Id. § 32-09.1-07.
The $10 fee first became law in 1965. 1965 N.D. Sess. Laws ch. 232, § 2. Prior to that time, the
garnishee was entitled to travel expenses for appearing in court. See 1919 N.D. Sess. Laws ch. 136, §
1: 1917 N.D. Sess. Laws ch. 124, § 1. Given the difficulty, in some cases, of computing the amount
of garnishable debt, the administrative inconvenience of holding the property for the plaintiffgarnishor and the substantial liability which may be imposed on the garnishee, $10 seems a rather
insignificant sum, even in 1965. Nor is $10 an amount likely to discourage a judgment plaintiff from
leveraging the defendant by seeking to garnish where liability between the garnishee and the
defendant is unclear.
79. The employer may not dismiss the employee because of garnishment. N.D. CENT. CODE §
32-09. 1-18 (Supp. 1981). Cf. 15 U.S.C.A. § 1674 (West 1974) (making the discharge of an employee
by reason of garnishment a federal crime.) See also U.C.C.C. § 5.106. The employer still may hve
occasion to retaliate against the employee for having created the bother of garnishment. See infra
notes 82-100 and accompanying texts.
80. See N.D, CENT. CODE § 28-21-08 (1974).
81. See id. § 28-21-06 (1). Section 28-21-06 (1) requires the sheriff "to satisfy the judgment with
interest and accruiyncosts out of the personal property of such debtor. . . " Id. (emphasis added).
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ought to save attorney's fees under the new streamlined process.
All in all, the prior law was probably a more comfortable
accommodation between the plaintiff's interest in collecting on the
judgment without fuss, and the defendant's interest in keeping the
dispute between the parties to the suit, without involving third
parties against whom the defendant is especially vulnerable. The
affidavit in which the plaintiff was required to state his belief that
the defendant had no executable property, established the
legitimate policy that garnishment was the extraordinary remedy,
but was not burdensome on the plaintiff. Furthermore, the
permissibility of garnishing before totally exhausting the execution
process prevented undue expense, and did not require that
unneeded deference be shown to the defendant, who after all, has
not voluntarily paid the judgment. That the North Dakota
Legislature departed from this balanced approach is unfortunate
and we should expect to see an increase in the number of postjudgment garnishments with the incumbent inconvenience of third
party garnishees.
D.

THE PROHIBITION OF TERMINATION OF EMPLOYMENT

As mentioned previously, 82 plaintiff's invitation to defendant's
employer to join the litigation as garnishee is a matter of some
concern to the defendant. Due to federal and state exemption law
applicable to the garnishment of wages, 83 an employer is likely to
find a garnishment of the wages of one of its employees to be more
bothersome than usual. It is bothersome, and not unimportant, as
the garnishee is potentially liable for the full amount of plaintiff's
judgment. 84 A garnishment, in fact, might well provide work for
the employer's in-house or retained counsel.
Federal law has recognized since 1968 the special sensitivity of
wage garnishment, and section 304 of the Consumer Credit
Protection Act makes it a federal crime to "discharge any employee
by reason of the fact that his earnings have been subjected to
garnishment for any one indebtedness."18 5 North Dakota's new
statute adopts this policy against termination of employment, 86 and
furthermore creates a civil cause of action by the employee against
82. Supra notes 77-79.
83. See infra notes 329-59.
84. N.D. CENT. CODE § 32-09.1-14 (Supp. 1981).
85. 15 U.S.C.A. § 1674 (a) (West 1974). The penalty, found in subsection (b) is a $1,000 fine or
I vear in prison, or both. Id. § 1674(b).
86. Section 32-09.1-18 states that "Ino employer may discharge any employee by reason of the
fact that earnings have been subjected to garnishment or execution." N.D. CENT' CODE 5 32-09.1-18

(Supp. 1981).
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the employer for such termination.8 7 This stated cause of action
makes less interesting, if not irrelevant, the open question whether
such a cause of action may be implied from the federal criminal
statute. 88
Although the cause of action is limited to cases of termination
of employment, and does not mention methods of harrassment
such as transfer, shift assignment, adjustments of salary, or other
conditions of employment, the statute does have teeth. The
improperly terminated employee may sue for reinstatement and for
double damages for lost wages. 89 Also, there is no limit to the
prohibition of termination of employment, such as that found in the
federal criminal statute restricting the protection to employees who
have had their wages garnished "for any one indebtedness. " 90 The
statute of limitations on this cause of action is only ninety days from
discharge. 91 However, since the defendant was probably
represented in the losing law suit and will in any case be informed
of the garnishment before it begins, 92 the ninety-day period should
be adequate. Additionally, the North Dakota statute requires that
the employer be told by the plaintiff-garnishor of the prohibition of
termination, 93 but unfortunately, the defendant-employee need not
be.

94

87. Id.
88. The federal courts are split over this question. Compare Smith %'.
Cotton Bros. Baking Co.,
609 F.2d 738 (5th Cir.) (no civil cause of action), cert. denied, 449 U.S. 821 (1980) and Oldham v.
Oldham, 337 F. Supp. 1039 (N.D.Iowa 1972) (no civil cause of action), with Maple v. Citizens Nat'l
Bank & Trust Co.. 437 F. Supp. 66 (W. . Okla. 1977) (recognizing the existance of a cause of
action) and Stewart v. Travelers Corp., 503 F.2d 108 (9th Cir. 1974) (implied cause of action). See
generally Note. The Implication ofa Pnvate Cause ofAction under Title III qfth Consumer Credit Protection Act,
47 S. CAL. L. REV. 383 (1974).
89. N.D. Cc.vT ConF § 32-09.1-18 (Supp. 1981).
90. 15 U.S.C.A. 5 1674(a) (West 1974). Congress's expression regarding garnishments that
'the first bite is free." is not precisely tailored to the problem of multiple garnishments. For
example. should plaintiff recover a large judgment, the garnishment might be repeated for many pay
periods, or. under the new statute. for a series of 60 day periods. On the other hand, two small
judgments might result in exactly two garnishments. Under the federal statute, termination is
permitted in the latter case but not in the former. SeeOpinion letter No. 1099, 11 Wages-Hours) LAB.
I. RF.p (CCH)
22. 501.612 (July 6, 1970). There is reason to suspect that Congress was not clear
on thisresult. Sec Consumer Credit Protection Act of 1968, Pub. I. No. 90-321, 1968 U.S. COoF
Co,,,c,.
& At). NEWs (82 Stat.) 1962, 1989, which summarizes the provision as follows: "Section 203
prohibits the discharge ofany employee b reason of the fact that, on one occasion, his compensation
has been subjected to garnishment. " Id.
In Cheatham v. Virginia Alcoholic Beverage Control BI., 501 F.2d 1346 (4th Cir. 1974), the
court found that termination ofemploysmint formultiple garnishments was appropriate. Id. at 1347.
Se Brennan v. Kroger Co.. 413 F.2d 961 (7th Cir. 1975). In Brennan the Seventh Circuit held that a
garnishment does not occur until the employer is bound to withhold compensation. In Brennan the
first garnishment resulted in the withholding of all of the employee's non-exempt wages. The second
garnishment summons, pursuant to a second judgment, was served on the employer, who noted it.
withheld nothing. and fired the employee. The court found the termination improper. Id.at 965.
8
91. N.D. CeTi. CoDE §32-09. 1-i (Supp. 1981).
92. An employee is guaranced 10 days notice before a garnishment summons may be issued to
his cmplovr Id, § 32-09. -04.
93. Id.i32-09.1-07(Supp. 1981).
94. Id. § 32-09.1-04 (Supp, 1981). This section provides that the statutory form be sent to the
defendant. Id.
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The protection of the defendant-employee found in both
section 32-09.1-18 of the Code and in 15 U.S.C. § 1674(a) is
plagued by one loophole: neither statute deals with a discharge that
is the result of an ineffective garnishment. Suppose, for example,
that the plaintiff serves the employer with a garnishment summons
without giving notice to the defendant-employee as required by the
statute. 95 This failure clearly renders the garnishment void, 96 but

suppose the employer nevertheless fires the employee. May the
employee sue for reinstatement and back wages? Or suppose the
plaintiff gives proper notice to the employee, but fails to inform the
employer of the prohibition against discharge as he is required. 97
The statute does not expressly make this garnishment void, but is
the terminated employee permitted to sue for back wages? For
double damages?
The drafters of the Uniform Consumer Credit Code foresaw
such questions, and that model statute prohibits termination for
any actual or "attempted" garnishment.9 8 While a court might
construe the North Dakota statute liberally to protect the
beneficiaries of the enactment, 99 the loophole might more
appropriately be closed by legislative action.1 00
E.

THE

IMPACT

ON

THE

GARNISHEE

(HEREIN

OF

THE

GARNISHEE'S LIABILITY)

As with the defendant, the new garnishment statute is
something of a mixed blessing for the garnishee. The essential
inconvenience of the garnishment proceeding remains: the
garnishee is forced to participate in a law suit in which he is not a
party," "1 he is required to hold property or deal with a debt
differently than he ordinarily would, 10 2 and in some cases he is
required to perform relatively sophisticated calculations 0 3 or
95.
96.
97.
98.

Id.
Id.
Id. §32-09.1-07.
U.C.C.C. 5 5.106 (1968 & 1974 versions).

99. See2 A. SUTHFER.AND, STATUTORY CONSTRUCTION 5§ 58.05, .06 (4th ed. 1973).

100. Another limitation on termination of employment following discharge may be found in the
federal Equal Employment Opportunity Act. 42 U.S.C.A. §S2000e to -16 (West 1981). The theory
under the Act is that garnishment has a disproportionate impact on members of racial and ethnic
minority groups and to use it as a grounds for termination is thus prohibited employment
disc rimination. See, e.g., Wallace v. Debron Corp., 494 F.2d 674 (8th Cir. 1974) (reversing a
summary judgment for the employer), Johnson v. Pike Corp. of Am., 332 F. Supp. 490 (C.D. Cal.
6396, 6407 (1973).
1971). Accord Empl. Prac. Dec. Nos. 74-27, -34, EMPL. PRAC. GUIDE (CCH)
But seeRobinson v. City of Dallas, 514 F.2d 1271 (5th Cir. 1975). See also Annot., 26 A.L.R. FED.
394 (1976): 85 HARV. L. REV. 1482, 1485 (1972); 37 Mo. L. REV. 705 (1972).
101. N.D. CENT. CODE S32-09.1-06 (Supp. 1981).
102. Id. §32-09.1-07.
103. Id. § 32-09.1-09.
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answer interrogatories. 104 He is even required to anticipate the
defendant's defenses' 015 and to ignore otherwise valid assignments
and debts. 10 6 If the judgment is a large one and the garnishee's
obligation to the defendant is a continuing one, the garnishee can
look forward to a lengthy inconvenience, and for this inconvenience
the garnishee is entitled to ten dollars per garnishment. 10 7 The
garnishee must put up with this inconvenience, abide by the
garnishment summons, and hold the property of the defendant for
180 days or until the plaintiff executes on the judgment. 10 8 If he is
an employer, he may not fire the one who has caused the fuss. 0 9
And finally, potential garnishees may look forward to an increased
use of this inconvenient remedy, now that the plaintiff need not
first exhaust the defendant's executable property. I 10
All of this inconvenience essentially remains from the prior
law, with minor adjustments."' One substantial change the new
law has made is to leave the garnishee vulnerable to a suit for the
garnished property by the defendant during the course of the
garnishment. Formerly, all such actions were stayed, unless
specifically permitted by the court. 2 The impact of the removal of
this automatic stay may be ameliorated in some cases by the speed
of the garnishment. If the garnishee denies liability and
supplemental proceedings are unnecessary, "1 3 the garnishee may
walk away from the garnishment without liability twenty days after
the service of the garnishee disclosure. 114
104. Id. 32-09.1-08.
105. Id. 32-09.1-09 (4).
106. Id. 5 32-09.1-07. This section requires that the garnishee be notified that "any assignment
of wages by the defendant or indebtedness to the garnishee incurred within ten days prior to the
receipt of the notice of the first garnishment on the underlying debt is void." Id. This antipreference
statute is a new addition to the garnishment law. See text accompanying infra notes 155-57.
Another provision which may give the garnishee pause, this one a continuation of prior law, is
found in section 32-09.1-12. That section states that "[ilf the garnishee holds the garnished property
by a title that is void as to the defendant's creditors, the garnishee may be charged for the property
although the defendant could not have maintained an action against the garnishee for it .... " N.D.
Cent. Code 5 32-09.1-12 (Supp. 1981). For one acquainted with the Fraudulent Conveyances Act,
id. §5 13-02-01 to -11 (1981), the references to "conveyance . . . fraudulent as to . . . creditors" is
clear. Id. Thus, if defendant has conveyed property fraudulently to the garnishee, the plaintiff may
garnish it, even though defendant could not recover it. See id. Note, however, that chapter 13-02 does
not technically make titles "void." Rather, that chapter defines certain conveyances as fraudulent,
id. § 13-02-04 (1971), and allows certain creditors to "have the conveyance set aside," id. § 13-0209(1), or to "[dlisregard the conveyance and attach or levy execution upon the property conveyed."
Id. § 13-02-09(2). Thus, while the language of the garnishment statute is not exactly in conformity
with that of the fraudulent conveyances statute, the result is the same and, in fact, due to the broad
power given creditors under section 13-02-09, it appears that garnishment will not be necessary in
order to recover property fraudulently conveyed. See id.
107. Id. §32-09.1-10(Supp 1981).
108. Id. §32-09.1-20.
109. Id. § 32-09.1-18. See text accompanying supra notes 82-100.
110. See text accompanying supra notes 72-81.
111. N.D. CENT. CODE § 32-09-01 to -32 (1976) (repealed 1981).
112. Id. 5 32-09-30 (repealed 1981).
113. See id. § 32-09.1-12, -13 (Supp. 1981).
114. Id. § 32-09. 1-11.
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However, the more difficult case will arise when the garnishee
denies liability to the defendant and both the plaintiff and
defendant take issue with this denial. Plaintiff will do so by
controverting the denial in the garnishment proceedings, 1 1 while
defendant might well bring suit against the garnishee on the debt.
The defendant's suit is no longer stayed during the course of the
garnishment proceedings, nor is it clear that the actions may be
joined. 116 They might even be proceeding in different
jurisdictions.

117

The ultimate harshness of the garnishment on the garnishee
survives under the new statute: should the garnishee, through
inadvertance or otherwise, fail to respond to the summons and
disclose his debt to the defendant, default judgment may be entered
against the garnishee for the full amount of plaintiff's judgment,
specifically not limited by the amount of the debt owed to the
1 18
defendant.
The harshness of this rule has been decreased a bit by the new
statute, providing at least some relief for the garnishee. In the first
place, the legislature has added a provision for removal of the
default for "good cause shown,''"1 19 and it is likely that the courts
will use this provision liberally to prevent injustice. 120 Second, the
115. Id. 532-09.1-12, -13.
116. Id. S 32-09.1-13. Section 32-09.1-13 allows persons not a party to the action to be
impleaded. Id. It does not suggest that the defendant's independent action against the garnishee may
be joined to the original action. See id.
The defendant in our hypothetical may have made a poor tactical choice. To assert the validity
of the garnishee's debt to the defendant during the garnishment will inure to the benefit of the
garnishor. Furthermore, defendant does not lose his right to assert such validity later. See id. S 3209.1-17. Section 32-09,1-17 states the following: "If any person summoned as a garnishee is
discharged, the judgment is no bar to an action brought by the defendant or other claimants against
the garnishee for the same demand." Id.
117. The most obvious case of this phenomena is if plaintiff's suit against defendant is brought
in a North Dakota court and hence the garnishment will proceed there, while defendant's suit against
the garnishee is brought in federal court based on diversity jurisdiction,
118. N.D, CENT. COOE 5 32-09.1-14 (Supp. 1981).
119. Id.
120. In fact, even without this addition, courts have been fairly liberal in relieving garnishees
from default judgments, In United Accounts, Inc. v. Palmer, 141 N.W.2d 472 (N.D. 1966), Palmer
owed a debt to United Accounts as assignee of medical and hospital bills. Palmer Plumbing &
Heating, Palmer's employer, was served with a garnishment summons, apparently after .judgment.
Palmer then settled an account with another creditor, but his employer mistakenly understood that
the debt owed United Accounts had been paid. The employer ignored the garnishment summons
and default judgment was entered for the amount of the debt owed United Accounts. The garnisheeemployer appealed from the county court's order, which refused to vacate the default. The Supreme
Court of North Dakota reversed the decision of the county court and stated the following: "The rule
as to relief from a default .judgment for excusable neglect applies to a garnishment proceeding . . .
and the rule should be liberally construed to relieve a garnishee from a default in submitting its
answer. .
. We have also held that a more liberal rule should be applied to applications by
garnishees to be relieved from defaults than is applied to a principal defandant." Id. at 473 (citing
First State Bank ofKermit v. Krenelka, 23 N.D. 568, 137 N.W. 824 (1912)).
The rule for the setting aside of.judgment is now rule 60(b) of the North Dakota Rules of Civil
Procedure, which was adopted after the Palmer case. N.D.R. Civ. P. 60(b). The section of the prior
law cited for the proposition that the ordinary rule of relief from default applies in a garnishment
proceeding is section 32-09-24 of the North Dakota Century Code, now repealed and not replaced in
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legislature has removed from the default section the reference to
contempt, which was found in the prior law.' 21 Notwithstanding
these changes, default judgment remains a trap set for the unwary
garnishee, who is likely, of course, to have a deeper pocket than the
original defendant.
The legislature, however, has taken steps to make it easier for
the garnishee to comply with the requirements of chapter 32-09.1
of the Code. A new "plain language" summons replaces the
22
difficult to understand form required under the prior law.'
Likewise, the garnishee's disclosure form provides easy to
understand, step-by-step instructions to help the garnishee
determine the amount of property to be held pursuant to the
23
garnishment.
One rather substantial change made by the new statute
concerns the date at which the garnishee's liability is fixed. The
prior law was clear that the garnishee was liable to the plaintiffgarnishor not only for property of the defendant in the possession of
the garnishee at the time of the service of the summons, but also for
any property received or debt incurred before the garnishee
answered. 1 24 That is apparently no longer the case "apparently" because the clearest expression of the change comes
the new statute. N.D. Cent. Code § 32-09-24 (1976) (repealed 1981). Thus, it appears that the
legislature has made the choice in section 32-09.1-14 to use the "good cause" standard rather than
that found in Rule 60(b). See id. § 32-09.1-14 (Supp. 1981): N.D.R. Ctv. P. 60(b). The courts may
be expected. however, to turn to Rule 60(b) in interpreting the phrase "good cause.'
121. N.D. CENT. CODE § 32-09-16 (1976) (repealed 1981).
122. Id. § 32-09.1-07 (Supp. 1981). The form prescribed by the prior law was archetypically
legalistic:
State of North Dakota.
County of
A. B., Plaintiff,

Court

v s.

C.D.. Defendant, and
E. F.,Garnishee.
The state of North Dakota to the said garnishee:
You are hereby summoned pursuant to the annexed affidavit, as a garnishee of
the defendant, C. D., and required within twenty days after the service of this
summons upon you, exclusive of the clay of service, to answer according to law,
whether you are indebted to or have in your possession or under your control any
property, real or personal, belonging to such defendant, and to serve a copy of your
answer on the undersigned at

__

in the county of

-

and in the case of

your failure so to do, you will be liable to further proceedings according to law; of
which the said defendant vill also take notice.
L.M. Plaintiff's
Attorney
P.O. address
County, NI).
32-09-07 (1976) (repealed 1981).
This form, when delivered to an unsophisticated garnishee, was likely to prompt exactly the
wrong response: the payment by the garnishee of his debt to the defendant. As will be discussed infra
at notes 262-64, such payment leaves the garnishee vulnerable to double liability.
123. Id. §32-09.1-09(Supp. 1981).
9
124. Id. §32-09-15 (1 76)(repealed 1981).
Id.

GARNISHMENT

not in the substantive provision of the new law, but in the official
form. Code section 32-09.1-09 requires the garnishee to disclose
"all of the garnishee's indebtedness to the defendant,''
1 25
and
"whether the garnishee held, at the time, the title or possession [of
the defendant's property]. "126 This language, it could be argued
continues the old rule, albeit less clearly. The official form,
however, instructs the garnishee to state: "On the
- day of
19-, the time of service qf garnishee summons on the garnishee,
there was due and owing the defendant from the garnishee the
following: ....,,127 This official form should lead a court quickly to
interpret the language quoted first above to work a change in the
law and fix the liability of the garnishee as of the time of the service
of the summons.
_,

F.

VARIOUS DEADLINES AND STATUTES OF LIMITATION

Throughout the garnishment statute are found various time
periods for filing or serving process and various statutes of
limitations. Some of these represent changes from the prior law and
are summarized below:
First, the plaintiff must give ten days' notice to the defendant
before a garnishment of wages is begun. 128 Prior law required only
129
two days.
Second, within five days of the service on the garnishee, the
defendant must be served with copies of the summons and other
papers. 13 0 Service must be personal. 1 31 Prior law permitted the
132
plaintiff to serve the defendant within ten days.
Third, the garnishee has twenty days after the service of the
summons in which to reply, disclosing any indebtedness to the
defendant. 133 After that time the garnishee risks default. 1 4 Prior
135
law was the same.
Fourth, if the garnishee denies liability, he is discharged
twenty days after such denial, unless the plaintiff-garnishor objects
to the denial. 136 If the objection comes within the twenty days, the
125.
126.
127.
128.
129.
130.
131.
132
133.
134.
135.
136.

Id.§ 3 2 -0 9 .1-09 (1)(Supp. 1981).
Id.§ 32-09.1-09 (2) (emphasis added).
Id.5 32-09.1-09 (emphasis added).
Id.5 32-09.1-04.
Id.§ 32-09-03 (1976) (repealed 1981).
9
Id.§ 32-0 .1-08 (Supp. 1981).
Id.
Id 5 32-09-09 (1976)(repealed 1981).
Id.5 32-09.1-07, -09 (Supp. 1981).
Id-§§ 32-09.1-14, -15.
Id.§ 32-09-16 (1976) (repealed 1981).
Id.§32-09.1-11 (Supp. 1981).
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stay is automatic; after twenty days, the court may, "upon proper
showing" reverse the discharge.' 3 7 Under prior law, the plaintiff
was given thirty days in which to traverse the denial of liability. 138
Fifth, defendant has twenty days from the service of the
summons to raise a claim of exemption. 13 9 This is done by filing
with the court a schedule of property as required under the
exemption statutes, 14 0 to be discussed in detail later. 14 1 Prior law

was the same.

142

Sixth, following defendant's claim of exemptions, a hearing
must be held, on three days' notice to the plaintiff. 14 3 Prior law was
44
the same. 1
Seventh, the garnishee summons lapses 180 days after service
on the garnishee, unless the court orders or the parties agree
46
otherwise. 145 There was no similar provision under prior law. 1
Eighth, as discussed earlier, an employee whose employment
has been terminated due to garnishment has ninety days in which
to bring an action for wrongful termination. 147 Prior law had no
similar provision.
G.

CONCLUSION AND SOME MODEST SUGGESTIONS

Overall, the changes accomplished by the new garnishment
statute seem aimed at streamlining the procedure and do not
represent a clear legislative advocacy of the rights either of debtors
or creditors. Both sides, all three sides when one includes the
interests of the third-party garnishees, will find pleasing and
disturbing provisions in the new procedures.
Creditors, for instance, may miss the prejudgment provisions
of the old act. Also, time periods generally have been changed to
the detriment of creditors. On the other hand, the continuing lien
on wages, while shorter than may be wished, 148 makes the
137. Id.
138. Id. § 32-09-18 (1976) (repealed 1981).
139. Id. S 32-09.1-22 (Supp. 1981). The statute starts the period running at "the service of the
garnishee summons." Id. As the defendant is served with only a copy of the summons, this must
refer to the service on the garnishee. See id § 32-09.1-08. The notice to the defendant ma' come as
much as five days later, so the time period which defendant has to raise exemption defenses may be
as short as 15 days. See id.
140. Id. See id. § 28-22-07 (1974).
141. See text accompanying infra notes 367-73.
142. N.D. CENT. CODE § 32-09-23 (1976) (repealed 1981).
143. Id. § 32-09.1-23 (Supp. 1981).
144. Id. 5 32-09-23 (1976) (repealed 1981).
145. Id. § 32-09.1-20 (Supp. 1981).
146. Garnishment was deemed an action, under section 32-09-24. Id. § 32-09-24 (1976)
(repealed 1981). Hence, the appropriate statute of limitation would have been section 28-01-16. Id.
28-01-16 (1974) (six-year period).
147. Id. §32-09.1-18(Supp. 1981).
148. See, e.g., Minutes of the.Judiciary "C" Comm. of the North Dakota Legislative Council (Oct. 29-30,
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garnishment of wages substantially more attractive. Also, the
removal of the exhaustion of execution requirement should make
garnishment a more available remedy for creditors.
For the debtor, the new statute prohibits the termination of
employment due to garnishment, and does so in stronger terms
than does the federal statute. 149 On the other hand, debtors cannot
be pleased with the continuing validity of the garnishment5 0 and
summons for 180 days without the creditor taking any action. 1
Finally, for the garnishee, the plain language forms, removal
of contempt for failure to disclose, and liberalized relief from
default are encouraging enactments. The legislature's failure to
raise the garnishment fee from ten dollars' 1" and its removal of the
stay against suits by the defendant will be discouraging.
Thus, the new statute would appear to be a fair
accommodation of the various interests. 152 While this Article has
occasionally advocated a different result,15 3 the proposals of this
subsection are not aimed at convincing the legislature to remake a
legislative decision. Rather, there are several places in the statute
where issues seem to have been addressed incompletely and further
action is needed.
The prohibition against termination of employment due to the
garnishment of wages, strong though it is, contains two loopholes
that ought to be closed. Termination ought to be prohibited due to
both actual and attempted garnishment, and the statute should be
broadened to prohibit harassment in employment or discrimination
in hiring based on garnishment. The "harassment loophole"
especially threatens to become large enough to make the statute's
protection go for naught. Furthermore, the failure of the notice of
garnishment of wages to mention the prohibition on termination
should be cured.
A second issue to which the legislature needs to address itself
more forthrightly is whether the garnishment of property or debt
creates a lien enforceable against the property. As discussed earlier,
the modern rule and the one better designed to smooth the
1979) (testimony of Mr. Max Rosenberg, Esq., of Bismarck, urging a 90 day lien) [hereinafter cited
as Minutes of theJudiciary Comm. 1.
149. Id. (remarks of Mr. Pat Seaworth, Esq., representing Legal Assistance of North Dakota).
150. Id.
151. See id. (remarks of Mr. Clifton Rodenburg, Esq., of Fargo, approximating the cost of
answering a garnishment as between $12.50 and $16.50). See also id. (January 23-24, 1980) (remarks

of Representative Reed).
152. Of course, one writer's "fair accommodation" is another's "hodgepodge of conflicting
policies." I believe the deliberations, at least, of the Judiciary "C" Committee support my
characterization in the text. See Minutes of the.JudiciaryComm., supra note 148. (Jan. 23-24, June 25,
1980).
153. See text accompanying supra notes 59, 71, 81 & 100.
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garnishment process is that the service of the summons does create
a lien enforceable by judicial process against the property
garnished. The priority of the lien should date from the service of
the summons and should be enforceable against subsequent
4
transferees or other garnishors without a requirement of filing. 15
Should the legislature chose to remain with the minority
position that garnishment creates no lien, then the statute should be
amended to make clear that a writ of execution may reach property
of the defendant held by a third party subject to a writ of
garnishment. Such an amendment will foreclose any challenge to
the execution based on the technicality that execution is improper.
Likewise, the legislature should expressly create the
substantive right referred to in section 32-09.1-07 of the Code.
That section requires that the garnishor inform the garnishee that
''any assignment of wages made by the defendant or indebtedness
to the garnishee incurred within ten days prior to the receipt of
notice of the first garnishment on the underlying debt is void. "155
The policy of this section of the statute is clear, although the
legislature may be accused of oversimplifying the concept of a
preference. 56 Nowhere in the statute, however, is such a
preference made avoidable, and it is inartful to argue that this
notice provision creates the liability of which the garnishee is being
notified. 157
IV. SOME QUESTIONS AND ANSWERS CONCERNING
THE OPERATION OF THE WRIT OF GARNISHMENT
A.

WHO MAY

BE

A GARNISHOR?

Anyone. 158
154. See, e.g., Archer v. Whiting, 88 Ala. 249, 7 So. 53 (1889).
155. N.D. CENT. CODE § 32-09.1-07 (Supp. 1981).
156. Cf 11 U.S.C.A. § 547 (West 1979) (a more complex anti-preference section of the federal
bankruptcy code).
157. It appears that the Legislature enacted in substantial part the Minnesota garnishment
summons, which contains an identical anti-preference provision. See MINN. STAT. ANN. § 571.471
(West Supp. 1981 ). The corresponding Minnesota statute that contains the substantive avoidance of
the assignment, however, was not enacted by the North Dakota Legislature. See id. § 181.041.
158. Anyone may be a garnishor if he has received a judgment of the proper type. See N.D.
CENT. CODE § 32-09.1-02 (Supp. 1981). The present statute phrases the entitlement in terms of
"creditors,' which might have been an important limitation under the prior law, when prejudgment
garnishment was permitted. See id. §§ 32-09-01, -06 (1976) (repealed 1981). The new statute is
limited to post-judgment situations, however, and this limitation therefore disappears since a
plaintiffwho has recovered a judgment is a creditor. Id. § 13-01-01 (1971).
Furthermore, the word "creditor" in section 32-09.1-02 should be of broader meaning than
"person," defined in section 32-09.1-01(4). It has been held under other statutes that the United
States may proceed by garnishment. See, e.g., United States v. Graff, 67 Barb. 304 (N.Y. App. Div.
1875). A state, a nonresident, and an assignee may proceed by garnishment. See People v..Johnson,
14 IIl. 342 (1853) (state as garnishor); Crippen v. Fletcher, 56 Mich. 388, 23 N.W. 56 (1885)
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B.

WHAT.JUDGMENTS MAY BE ENFORCED BY GARNISHMENT?

The statute provides that garnishment may be pursued "ji]n
any action in a court of record for the recovery of money."

159

This

statute, 160

limitation to actions to recover money, new to the
is not
so limiting as it might first appear. An action for the conveyance of
specific personal property may be enforced against third party
holders of the property by the terms of the chapter on specific
relief, 161 and the rights of a third party possessor of realty may be
adjudicated in the quiet title action. 162 The relief of claim and
delivery, or common law replevin, is a prejudgment remedy and
63
therefore garnishment is not appropriate. 1
In order to be enforced by garnishment a judgment must
have been rendered by a court "of competent jurisdiction."164 The
garnishment itself must proceed in a court of record, 165 but there is
no requirement that the initial judgment have been obtained
there. 166 The courts of the state of North Dakota capable of issuing
a money judgment are the Supreme Court, 167 the district courts, 16
the county courts, the county courts of increased jurisdiction, and
county justice courts. 16 9 Municipal courts are probably unable to
enter money judgments, although they may enter orders of
restitution, in the nature of money judgments. 17 0 Small claims
(assignee as garnishor); M. Ward & Co. v. Morrison, 25 Vt. 593 (1853) (nonresident). See also Roof,
supra note 1, at S 12.
159. N.D. CENT. CODE $32-09.1-06 (Supp. 1981).
160. This is a change not deemed "notable" enough for the preceeding section. Under the prior
law. prejudgment garnishment was restricted to actions to recover contract damages and to actions
on a judgment or decree. See Hector v. McCormick, 62 N.D. 294, 252 N.W. 52 (1933) (contract
damages); Alswager v, Dwelle, 70 N.D. 118, 292 N.W. 223 (1940) (action on judgment). Postjudgment garnishment evidently was appropriate in "any case." See N.D. CENT. ConE. § 32-09-06
(1976) (repealed 1981).
161. N.D. CENT. ConF § 32-04-16 (1976).
162. Id. § 32-17-05 (1976).
163. Id. ch. 32-07 (1976).
164. Id. § 32-09.1-02 (Supp. 1981). There is the suggestion in section 32-09.1-06 that
garnishment may proceed only in the court that rendered the judgment. Id. S 32-09.1-06. In that
case. the language of section 32-09.1-02 regarding a judgment from a court of competent. jurisdiction
soIld be severely limited. Id. § 32-09.1-02. This disparity between sections 32-09.1-02 and 32-09.1(j6 of the new statute will be discussed infra at notes 235-38, when our attention turns to the court in
which the garnishment should occur.
165. The requirement that garnishment must proceed in a court of record is discussed infra at
notes 215-18.
166. Compare ND. CENT. CODE S 32-09.1-02 (Supp. 1981) with id. S 32-09.1-06.
167. Id. § 27-02-05 (1974). No case exists in which the Supreme Court of North Dakota has
entered a money judgment, as the most usual procedure is to remand for modification of the trial
iourt's judgment. One example, of many, is found in Bellon v. Bellon, 237 N.W.2d 163 (N.D.
19715).
168. N.D. CENT. CODE 5 27-05-06 (Supp. 1981).
169. Id. 5§ 27-07-02 (Supp. 1981), 27-08-20 (1974), 33-01-04 (1976). The organization of the
countv courts was changed in the 1981 Legislative session, to take effect July 1, 1983. While a
complete discussion of this reorganization is well beyond the scope of this article, the essence of the
result will be the merging of these three courts into one with jurisdiction inter alia over civil cases with
less than $10.000 in controversy. See 1981 N.D. Sess. Laws 862.
170. The jurisdiction of the municipal judge extends only to "offenses against the ordinances of
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courts, as adjuncts of the county courts of increased jurisdiction,'I
juvenile courts, as extensions of the district courts,' 7 2 and family
courts, as divisions of the district courts,' 3 should all be able to
enter money.judgments.
The entitlement to proceed by garnishment is not limited to
persons acquiring judgments from the courts of North Dakota, but
rather from any court "of competent jurisdiction." Thus, a money
judgment, properly obtained in a court of a sister state should be
garnishable in North Dakota. There should be three paths by which
a plaintiff with a foreign judgment might proceed to garnish
property of the defendant found in North Dakota. First, and most
cumbersome, the plaintiff could bring suit in North Dakota on the
foreign judgment, thereby obtaining a local judgment from a North
Dakota court of "competent jurisdiction." Garnishment could
then proceed to enforce this North Dakota.judgment.
Alternatively, the plaintiff could take advantage of North
Dakota's version of the Uniform Enforcement of Foreign
Judgments Act, 7 4 by filing the foreign.judgment with the clerk of a
district court. This procedure does not technically transform the
foreign judgment into a local one, but it may be enforced as if it
75
were a judgment from a North Dakota court.
As a third alternative, perhaps the plaintiff is permitted, under
section 32-09.1-02 of the garnishment statute, to proceed
immediately with the service of the garnishment summons as a
creditor with a judgment from a court of "competent jurisdiction."
While the statute appears to permit this alternative, there are
practical reasons for not proceeding in this manner. The foreign
judgment is likely to look strange to the sheriff who will have to
execute on it in pursuit of the judgment and pointing to section 3209.1-02 is unlikely to be persuasive in the day-to-day hubbub of the
sheriff's office. Furthermore, the registration procedure under the
second alternative is easy to manage and should result in little delay
or expense.
As the judgments of sister states may support a garnishment
proceeding, so too should the judgments of the courts of the United
States. Such a judgment is specifically one of those that may be
the city." and thus not to civil suits. N.D. C :NT. CUDE § 40-18-01 (1968 & Supp. 1981) (amendment
effective jan. 1. 1983). Even should an order of restitution be deemed a money judgment it is
unlikely to be enforced by garnishment, as the municipal .judge may compel payment by exercising
his or her contempt powers. Id.§ 40-18-14.
171. Id. §27-08.1-01 (Supp. 1981).
172. Id. §27-20-02 (6).
173. Id.§ 27-05.1-02 (1974).
174. Id.eh. 28-20.1 (1974).

175. Id. § 28-20.1-02.
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registered as a "foreign judgment" under the Uniform Act. 176
North Dakota is one of those states whose law is made more
interesting by the presence of federally recognized Indian tribes
within its boundaries. As those tribes have courts, we must
determine if a money judgment from an Indian tribal court may be
enforced by garnishment. 177 The answer appears plain from the
face of the statute: "Any creditor is entitled to proceed by
garnishment . . .after securing a judgment against the debtor in a
court of competent jurisdiction ...."178 It is clear that tribal courts
are competent to enter money judgments, 179 although in some cases
the amount of those judgments may be limited by tribal
ordinance. 180 Some states have held that such tribal court
judgments are entitled to full faith and credit in state courts, but
8
there is also authority to the contrary. 1 1
C.

WHO ARE PROPER GARNISHEES?

The statutory enumeration of permissible garnishees includes
"any person, any public corporation, the state of North Dakota, or
any institution, department or agency of the state.... 182 This is a
176. Id 5 28-20.1-01.
177. Once again, I stress that the question here is whether an Indian tribal court judgment may
be garnished upon in the courts of North Dakota. The concomitant question of whether a judgment
of a North Dakota court may be garnished upon in an Indian tribal court under the North Dakota
procedure is a more difficult question and will be addressed infra at notes 197-201.
178. N.D. CENT. CODE S 32-09.1-02 (Supp. 1981).
179. The .jurisdiction of tribal courts in civil matters between tribal members is not questioned.
The extent of tribal court jurisdiction over nonmembers is more controversial and has been only
briefly explored by the United States Supreme Court. See Montana v. United States, 101 S.Ct. 1245
(1981) (no jurisdiction to enforce hunting and fishing laws against nonmembers); Oliphant v.
Suquamish Indian Tribe, 435 U.S. 191 (1978) (no criminal jurisdiction over non-Indians). But see
Washington v. Confederated Tribes of The Colville Reservation, 100 S.Ct. 2069 (1980) (tribe has
.Jurisdiction to tax non-Indians). The Supreme Court in Williams v. Lee, 358 U.S. 217 (1959), stated
the following in dicta: "Today the Navajo Courts of Indian Offenses exercise broad criminal and
civil.jurisdiction which covers suits by outsiders and against Indian defendants." Id.at 222.
180. See Schantz v. White Lightning, 231 N.W.2d 812, 814 (N.D. 1975).
181. See Laurence, The Indian Commerce Clause, 23 ARIZ. L. REv. 203, 230 n.210 (1981) (citing
Gourneau v. Smith, 207 N.W.2d 256, 259 (N.D. 1973)). The North Dakota Supreme Court
addressed a similar issue in Lohnes v. Cloud, 254 N.W.2d 430 (N.D. 1977). In that case, Lohnes
recovered judgment against Cloud for $10,000 in Devils Lake Tribal Court. Cloud was Judgment
proof so Lohnes sought relief against the North Dakota Unsatisfied Judgment Fund. N.D. CENT.
ConE ch. 39-17 (1980). The North Dakota Supreme Court was called upon to construe a procedural
section of the Code similar to that under discussion; the Fund is available to "any person who ...
recovers in any court in this state a .judgment ...." Id. S 39-17-03 (1980) (emphasis added). The court
construed the emphasized words to exclude Indian tribal courts. I have argued elsewhere that Lohnes
v. Cloud was decided incorrectly. See Laurence, supra, at 232. Even should that argument fail to
persuade the court, Lohnes should not compel the court to interpret the garnishment statute to forbid
garnishment pursuant to an Indian tribal judgment. The garnishment statute does not contain the
ambiguity that the Unsatisfied Judgment Fund Act does. Additionally, the enforcement of the tribal
.Judgment raises directly full faith and credit issues avoided by the court in Lohnes. See 254 N.W.2d at
433. The North Dakota courts should recognize Indian tribal court judgments, at least through the
doctrine of comity, and should permit them to be garnished upon in state court pursuant to the
garnishment statute.
182. N.D. CENT. CODE § 32-09.1-02 (Supp. 1981). Section 32-09.1-06 provides that "a
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continuation of prior law. 183 A "person" includes a corporation,' 8
a partnership, 18 5 an unincorporated association, 86 an agent, 87 a]
executor or administrator,"8 8 a personal representative,1 89 a persoi
under disability, 190 a lessee, 191 a surety, 192 a spouse, 193 a join
tenant, a tenant in common, a tenant by the entirety or co-owner o
community property, 94 or any other legal or commercial entity. 19
Nonresident "persons" may be garnished if jurisdiction may bc
96
had and service may be made by the statute.
If the "person" is a member of an Indian tribe, or if th(
"corporation" or "association" is Indian owned, or substantiall)
so, then the ability to reach such a person or entity by garnishmeni
in a North Dakota state court becomes a federal question. Tht
question is part of the broader issue of the extent to which a valid
judgment may be enforced under state process on an Indian
reservation. 97 The courts are split on this difficult question, 198 and
there is an absence of any direct guidance from the United States
Supreme Court. 199 The essential question is "whether the state

action infring[es] on the right of reservation Indians to make their
own laws and be ruled by them. ",200
garnishee summons may be issued against any third person as provided in this chapter." Id. § 3209.1-06 (emphasis added). I do not read this mention of "persons" rather than the entire list of
proper garnishees found in section 32-09.1-02 to he a limitation on that more complete list. Instead it
appears to be merely an oversight. Section 32-09.1-06 is derived directly from section 571.471 of the
Minnesota Statutes Annotated, while section 32-09.1-02 is a reenactment of section 32-09-01. See
MINN. SrAT. ANN. § 571.471 (West Supp. 1981); N.D. CENT. CooE 32-09-01 (1976) (repealed
1981).
183. N.D. CENT. COnE § 32-09-01 (1976) (repealed 1981).
184. Id. § 32-09.1-01(4) (Supp. 1981). See Bank of Delaware v. Wilmington Housing Authority,
352 A.2d 420 (Del. Super. Ct. 1976).
185. N.D. CENT. CODE § 32-09.1-01(4) (Supp. 1981).
186. Id.
187. Compare Dakota Nat'l Bank v. Brodie, 46 N.D. 247, 176 N.W. 738 (1920) (when defendant
is the principal, garnishment is proper) with Kines v. Grossman, 56 Dauphin 298 (Pa. Com. Pl.
1945) (when proper garnishee is the principal, garnishment of the agent is improper). See Marin v.
Buford 3 Ala. 312 (1842) (attorney as agent); Merrill v. Chicago, B & Q. R. Co., 247 Ill. App. 23
(1927) (carrier as agent); Noel v. Cowan, 80 Mont. 258, 260 P. 116 (1927) (bailee as agent); Edward
L. Eyre & Co. v. Hirsch, 36 Wash. 2d. 439, 218 P.2d. 888 (1950) (warehouseman as agent).
188. Moore & Lyons ;'. Stainton, 22 Ala. 831 (1953). But see Sadler v. Wagner, 3 Wash. App.
353. 475 P.2d. 901 (1970).
189. N.D. CENT. CODE 532-09.1-01 (4) (Supp. 1981).
190. SeeScofield v. White, 29 Vt. 330 (1857) (infant).
191. Sutherland v. Brown, 85 Conn. 67, 81 A. 1033 (1911); Clark v. Williams, 190 Mass. 219,
76 N.E. 723 (1906). But see Drake v. Catlin, 18 Wash. 316, 51 P.396 (1897).
192. See Sandoval v. Chenoweth, 102 Ariz. 241,428 P.2d 98 (1967).
193. Keller v. Mayer, 55 Ga. 406 (1875), Thompson v. Silvers, 59 Iowa 670, 13 N.W. 854
(1882).
194. N.D. CENT. COnE § 32-09.1-01(4) (Supp. 1981).
195. Id.
196. Jurisdiction may be had by presence or under the "long arm" statute. N.D. R. Civ. P.
4(b)(1), (2). Service on the garnishee must be personal. N.D. CENT. CODE § 32-09.1-08 (Supp.
1981). SeeN.D. R. Civ. P. 4(d)(2), (3).
197. See Laurence, supra note 181.
198. See Laurence, supra note 181, at 230 n.370.
199. See Laurence, supra note 181, at 230 n.369.
200. Williams v. Lee, 358 U.S. 217 (1959). The United States Court of Appeals for the Tenth
Circuit recently addressed this precise question in Joe v. Marcum, 621 F.2d 358 (10th Cir. 1980).

GARNISHMENT

"[A] public corporation is one created by the State for political
purposes, and to act as an agency in the administration of civil
government within a particular territory or subdivision of the State,
such as a county, city, town, or school district. "201 The inclusion of
public corporations as potential garnishees places North Dakota
20 2
amongst the minority of states.
The inclusion of the State of North Dakota in the enumeration
of permissible garnishees is a waiver of the sovereign immunity that
would otherwise protect the state from the liability imposed by the
statute. The statute contains instructions on the manner in which
20 3
the garnishee summons is to be served on the state.
The absence of the United States from the list of possible
garnishees likely represents an unfortunate oversight. The federal
government, of course, is also protected by sovereign immunity
and has made no general waiver of that immunity. 204 However,
Congress has consented to suits against the United States as
garnishee for the limited purposes of enforcing child support and
alimony obligations.20 5 The statute reaches only monies "the
entitlement to which is based upon remuneration for

USlife Credit Corporation recovered a default judgment against Joe in New Mexico state court.
To enforce the judgment. United States Life served a garnishment summons, pursuant to New
Mexico statute, on Utah International, Inc., a Delaware corporation that does business on the
Navajo Reservation and which employed Joe as a miner. Joe then sued Marcum, the New Mexico
Judge. as well as USlife and Utah International. seeking declaratory and ijunctive protection against the attempted garnishment, Joe's motion for summary judgment was granted by
the United States District Court. The Court of Appeals affirmed, id. at 363, while noting "that an
argument can be made that Joe should not be allowed to use the Navajo Reservation as a sanctuary
to insulate himself from state court garnishment proceedings arising front an off-reservation
transaction with a non-Indian lending agency." Id. at 361. Among the factors influential on the
Court's opinion were federal statutes and treaty, as well as the legislative choice of the Navajo Nation
not to permit the garnishment of wages. Id. (construing 25 U.S.C.A. § 1322 (West 1963 & Supp.
1981), Navajo Treaty of 1868. 15 Stat. 668). While agreeing that garnishment was ancillary to the
default judgment, the validity of which was unchallengeable. and noting authority to the contrary.
the Court of Appeals found the garnishment too intrustive into reservation activities to survive
inspection under the infringement test quoted above. Id. at 363.
The opinion of the Tenth Circuit Court of Appeals in ,/oe v. Aarcum is well reasoned and
consistent with modern trends in Indian Law. See Laurence, supra note 181 at 259-60 n.432. While
the result may vary according to the law of the tribe involved, it ought to be followed.
201. United Accounts. Inc. v. Dachtler, 100 N.\s.2d 93, 94 (N.D. 1959). The holding in United
Accounts was that Grant County was a public corporation for the purpose of garnishment under
section 32-09-01 of the North Dakota Revised Code. N.D. Rev. Code § 32-09-01 (1943) (codified at
N.D. CENT. CODE § 32-09-01 (1976) (repealed 1981)) (currently codified at N.D. CENT. CODE § 329
0 .1-02 (Supp. 1981)).
202. SeeAnnot.. 60 A.I.R. 823 (1929).
203. N.D. CENT. CODE § 32-09.1-05 (Supp. 1981).
204. Some federal agencies have the statutory right to "sue and be sued," and this may be
found to waive sovereign immunity and allow the agency to be garnished. See, e.g., Federal Housing
Admin. v. Burr, 309 U.S. 242 (1940): Standard Oil Dix., Am. Oil Co. v. Starks, 528 F.2d 201 (7th
Cir. 1975) (United States Postal Service). Cf Reconstruction Fin. Corp. v. Menniham Corp.. 312
U.S. 81 (1941) (Reconstruction Fin. Corp. liable for court costs in losing law suit). For cases that
held that the Postal Service is not subject to garnishment, see Drs. Macht. Podore & Assocs. v.
Girton. 392 F. Supp. 66 (S.D. Ohio 1975): Lawhorn s. l.avhorn. 351 F. Supp. 1399 (S.D.
'Va.
1972). Both cases were questioned by the federal district court in the southern district of Iowa. See
Des Moines Nat'l Bank v. United States. 414 F. Supp. 1393 (S.D. Iowa 1976).
205. 42 U.S.C.A. § 659 (West 1975). Included in the terms "child support" and "alimony" are
attorney's lees. interest, and court costs. 42' U.S.C.A..§ 662(b). (c) (West 1977).
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employment" 2 0 6 and is being read

narrowly by the federal

courts; 20 7 nevertheless, there is a clear waiver likely to be attractive

08
to judgment plaintiffs in search of property. 2
Under the new North Dakota statute, however, plaintiffs are
not entitled to garnish the United States as that entity is not listed
as a potential garnishor. Nor has 42 U.S.C. § 659 been construed
either to create the right to garnish 20 9 or to create federal court
jurisdiction. 210 Thus, it appears that North Dakota plaintiffs will
not be able to take advantage of the federal government's generous,
2
albeit limited, waiver of sovereign immunity. 11

Finally, we must turn our attention quickly, again, to North
Dakota's Indian tribes, which, as employers, are potential
garnishees. For two reasons it is unlikely that an Indian tribe may
be garnished under the North Dakota statute. First, as with the
United States, tribes are not listed in the statute as proper
granishees. 212 Even if tribes were listed, they too, like the state and
the United States, are entitled to sovereign immunity and may not
be sued without their, or Congress's, consent. 2 13 In the absence of a
tribal ordinance or a statute of Congress, neither of which generally
exists, the tribes of the state should be immune from garnishment,
even if the legislature had attempted to extend the statute to
2 14
them.
D.

WHERE DOES THE GARNISHMENT

OCCUR?

(AND

OTHER

PROCEDURAL ISSUES)

206. 42 U.S.C.A. § 659(a) (West 1975), See id. § 662(f) (West 1977) (defining entitlement based
upon remuneration for employment).
207. See, e.., Diaz v. Diaz, 568 F.2d 1061 (4th Cir. 1977); Overman v. United States, 563 F.2d
1287 (8th Cir. 1977).
208. Members of the armed services are specifically included in the operation of section 659(a)
of title 42, United States Code Annotated, and hence the waiver of immunity is especially attractive
in some areas of North Dakota. See42 U.S.C.A. 5 659(a) (West 1975).
209. Diaz v. Diaz, 568 F.2d 1061 (4th Cir. 1977); Williams v. Williams, 427 F. Supp. 557
(D.Md, 1976): Morrison v. Morrison, 408 F. Supp. 315 (N.D. Tex. 1976).
210. Stephens v. Department of Navy, 589 F.2d 783 (8th Cir. 1979); Cunningham v.
)epartment of Navy, 455 F. Supp. 1370 (D.Conn. 1978); Diaz v. Diaz, 658 F.2d 1061 (4th Cir.
1977): Wilhelm v. Department of Air Force, 418 F. Supp. 162 (S.D.Tex. 1976); Popple v. United
States. 416 F. Supp. 1227 (W.D.N.Y. 1976); Golightly v. Golightly, 410 F. Supp. 861 (D.Neb.
1976): Boiling v. Howland, 398 F. Supp. 1313 (M.D.Tenn. 1975).
211. For law review commentary on section 659 of title 42, United States Code, see 30JAG.J.
221 (1978): 9 ST. MARY'S L..J. 581 (i978); 10 TEXAS TECH L.REv. 214 (1978); 18 A.F. 70 (Winter
1976): 6 N.Y.U. RF.,. L. & Soc. CHANtE23 (1976).
212. The legal status ofan Indian tribe is sui.eenerisand should not be found to be described by
analogy to any of the terms enumerated in section 32-09.1-01(4) of the North Dakota Century Code,
as constituting persons. See N.D. CENT. CODE § 32-09.1-01(4) (Supp. 1981). Specifically, a tribe is
not a private "association." See United States v. Mazurie, 419 U.S. 544 (1975). In Mazurie Mr.
Justice Rehnquist observed for a unanimous court: "Indian tribes within 'Indian country' are a
good deal more than 'private, voluntary organizations.' - Id. at 557. Furthermore, a tribe is not
listed in section 32-09.1-02. See N.D. CFNT. CODE § 32-09.1-02 (Supp. 1981).
213. Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).
214. Cf N.D. CoNsr. art. 111.§ 1(2) (disclaiming jurisdiction over Indian lands).

GARNISHMENT

1. The Court in which the GarnishmentOccurs
The new statute requires that the garnishment proceed in a
court of record. 215 A court of record is one whose proceedings are
fully recorded by authorized persons;2 16 in North Dakota, the
courts of record are the supreme court, the district courts, the
county courts, the county courts of increased jurisdiction and, for
limited purposes,

the county justice

courts. 2 17 Following

the

reorganization of the courts in .January of 1983, the only courts of
record will be the county courts, the district courts, and the
2
supreme court.

18

There is an odd incongruity between Code sections 32-09.102, designating occasions for garnishment, and 32-09.1-06, entitled
"garnishee summons." The former, as previously discussed 2 19
allows garnishment whenever the creditor is possessed of a
judgment against the debtor from a court of competent jurisdiction.
The clear implication is that the judgment need not be from the
same court in which the garnishment is proceeding. This would be
the general rule. 22 0 The latter section, however, reads, "fin any

action in a court of record for the recovery of money, at any time
after judgment, a garnishee summons may be issued. "22 1 The
suggestion here is that garnishment must proceed in the same court
in which the money was initially sought to be recovered.
The question might be phrased more clearly by use of a
hypothetical. Suppose Creditor recovers judgment against Debtor
in small claims court, the judgment being within the court's
215. N.D. CENI. CODE 5 32-09.1-06 (Supp. 1981).
216. See, e.g., ExparteCregg, 6 F. Cas. 796(C.C.D. Mass. 1854) (No. 3380); Royersv. Bedwell,
47 111. App. 3d 331, 361 N.E.2d 1190(1977).
217. Section 27-01-01 enumerates the Supreme Court, the district and county courts as courts of
record. N.D. CENT. CODE § 27-01-01 (1974). The county courts of increased jurisdiction are not so
forthrightly made courts of record, but this was a necessary implication of the holding in State v.
Severson, 75 N.W.2d 316 (N.D. 1956), in which the North Dakota Supreme Court found that the
defendant was entitled to a transcript prepared by a court reporter. Id. at 319. Small claims courts
are not courts of record. N.D, CENT. CODE § 27-08.1-03 (1974).
The county justice courts in counties having law-trained justices are courts of record for
commitment procedures. See North Dakota Sup. Ct. Admin. Order No. 3 (April 23, 1980) (nunc pro
tunc, .June 28, 1979); N.D. CENT. CODE § 25-03.1-03 (1978 & Supp. 1981). Such designation should
have no impact on garnishment proceedings. Formerly, both prejudgment and post-judgment
garnishment were permitted in county justice courts under procedures applicable only there. See id.
§§ 33-05-06 to -16 (1976) (repealed 1981). The repeal of chapter 33-05 has impact beyond
garnishment, as that chapter also dealt with attachment and claim and delivery in county Justice
courts. Id. §§ 33-05-01 to -05. Garnishment was apparently only little used in county .justice courts.
See Minutes sfthe Judiciary Comm., supra note 148 (remarks of committee counsel).
218. N.D. CENT. CODE § 27-01-01 (Supp. 1981) (amendment effective.Jan. 1, 1983).
219. See supro notes 159-75 and accompanying text.
220. See WADE, supra note 1, § 327. But see RooD, supra note 1, § 236. Rood states that
"Iglarnishment can only issue from, be returned to and be tried by the court having jurisdiction of
the action or .judgment against the principal defendant." Id. This should be read as restating the
truism that a court cannot enforce by any means a judgment it has no jurisdiction to enforce.
221. N.D. CENT. CODE § 32-09.1-06 (Supp. 1981).
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"competent jurisdiction." It appears that the garnishment of
Debtor's bank account cannot proceed in the small claims court
because of the requirement in Code section 32-09.1-06 of a court of
record, which that court is not. 222 May Creditor take his judgment
and garnish upon it in district court?
Section 32-09.1-06 of the Code should not be read to render
this procedure impossible. In the first place, too much should not
be made of the asymetry between section 32-09.1-02 and 32-09.106. As has been noted above, the former statute is of North Dakota
origin and the latter of Minnesota, and while the legislature might
be taken to task a bit for not being more artful in its drafting, the
shortcoming should not be dwelled upon. Furthermore, section 3209.1-06 can be read to permit the garnishment in the district court
in the hypothetical mentioned. Creditor is proceeding in a court of
record, seeking to recover money, and the time is "after
judgment." The statute does not precisely require that the initial
attempt to recover on the judgment be in the court of record. This
reading of the statute is strained, but justifiable in light of the
clearer and more sensible rule expressed in section 32-09.1-02.
Federal law allows garnishment to proceed in the United
States District Court for the District of North Dakota under the
state statute. 223 This is true both in cases originally commenced in
federal court and those which are removed there. 224 In the absence
of any similar rule of procedure in tribal court, the North Dakota
225
garnishment statute should be without effect there.
2. Terminating the Garnishment
Under the new statute, the garnishment terminates in all of the
following circumstances: 1. When the garnishee admits liability to
22
the defendant and money or property is delivered to the plaintiff;

2.

6

when the garnishee denies liability and the denial is not

controverted; 227 3. when the amount of the .judgment is less than

twenty-five dollars; 228 4. when the amount required to be held by
222. Sersupra note 217.

223. FF i. R. Civ. 1P.64, 69.
224. Id.
225. Whi'rhe-r the Norih

)akota g izmshmtrj

siait

c

,ould

be wihot

eflfu I is : (it

IO ti of

N I) (:,-.'r. (:,i,. 32+05. I-15 (SuF, I ll).
227. d..§ 32-0)9. 1-I1I.
228. 1d. 32-09. 1 -16. S tion 32-09. 1-16 has Cie effect, I believe. of plrohibitin. garnishment iii
w . '; where (he plaint iff>
.sJug enici is fir hss thtn $25. lh lh' isla mtoes hfi-handhd approach of
i
the g.rarnishnent to he cut ctiu ', hul
o t ,rl
ihhddI
judgtment ag ist I et
.ga nisice fIo less
f;in $25 should accomplish th' ame end. S.e id.
226i.
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the garnishee is less than ten dollars;2 29 or 5. following the
2 30
expiration of 180 days from the service of the summons.
Previously, a garnishment could also be terminated by an
undertaking executed at the behalf of the defendant by two
sureties, 23' but this provision was omitted in the new statute.
Similarly, the prior law designated a number of occasions in which
judgment would not be rendered against a garnishee and hence the
garnishment would be terminated, 2 32 but these occasions are not
mentioned in the new statute.
3. Appealability
When garnishment was used as a provisional, or prejudgment
writ, it was a matter of some concern whether the judgment in the
garnishment action, before the judgment in the underlying action,
was

appealable.2 3 3

With

the

limitation

of

the

remedy

to

enforcement after judgment, termination of the garnishment or the
judgment against the garnishee should be appealable.
4. Removal of the Garnishment Proceedings to Federal Court by a
Diverse Garnishee
By federal statute, civil actions brought in state court may be
removed to the federal district court for that state if the district
court

could

have

heard

the

case

originally. 2 34

Whether

a

garnishment proceeding is a "civil action" under that federal
statute is a matter about which the federal courts have not reached
consistent results. 235 In the Eighth Circuit the question seems
229. Id. § 32-09.1-19. Technically, here, the garnishment is valid and does nut terminate, but
the garnishee does not withhold any property from the defendant. Apparently this section is meant to
decrease harassing garnishments. Seeid. 5 32-09.1-10 (garnishment fee is Si0). See also Minutes ofthe
,/udiciary Comm., supra note 148 (remarks of Mr.Rodenberry). The $10 fee. however, may be passed
on to the defendant, so the harassing creditor may not be dissuaded as much as is desired.
230, N.D. CENT. CODE S 32-09.1-20 (Supp. 1981). The time period may be extended by written
agreement between plaintiff and defendant or by order of the court. Id.
231. Id. 32-09-31 (1976) (repealed 1981).
232. Id. 32-09-29.
233. Burton v. Halley, 236 Md. 42, 202 A.2d 380 (1964): Shiflett v. Associated Oil & Gas Co..
412 S.W.2d 705 (Tex. Civ. App. 1967). Seegenerally Annot.. 19 A.L.R.2d 640 (1951). The rule in
North Dakota was that the judgment, although interlocutor', was appealable. SeeRed River Valle%
Nat'l Bank v. Freeman, I N.D. 196, 46 N.W. 36 (1890).
234. 28 U.S.C.A. § 1441(a) (West 1973). The removal is to the United States District Court for
the state in which the case was originally begun. However. a defendant in a diversity case may not
remove to federal court, if the removal would place the suit in the federal court for that defendant's
state. Id.Thus, suppose Plaintiff and Defendant are citizens of North Dakota and judgment is had in
a court of that state. Plaintiff then garnishes Garnishee. a citizen of Minnesota, in Minnesota.
Garnishee may not remove the suit to the Minnesota federal district court, See id.
235. Compare Butler v. Polk, 592 F.2d 1293 (5th Cir. 1979) (removal allowed), with Overman v.
Overman, 412 F. Supp. 411 (E.D. Tenn. 1976) (removal not allowed). See generally Annot.. 22
A.L.R.2d 904 (1952).
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settled that a garnishment proceeding is a civil action entitled to be
removed in the right case, regardless of whether the state law
considers the garnishment an independent action or ancillary to the
2 6
underlying suit. 1
E.

WHAT IS THE LIABILITY OF THE GARNISHEE?

It is axiomatic that the plaintiff may recover against the
garnishee only that which is owed to the defendant by the
garnishee.2 37 The liability must not be contingent, 2 8 but need not
be due.

239

The prior law was strikingly more precise as to the extent of
the garnishee's liability than is the present. That statute informed
the garnishee of the effective date of his liability, the dates on which
the liability was calculated, the status of immature debts and the
extent of his liability.2 40 In particular, it was the rule that, while the
service of the summons fixed the minimum liability, any debts that
24
accrued before the answer were reached by the garnishment. '
The new statute makes a number of changes, but its principal
addition is confusion. As mentioned above, 42 it now appears that
the liability of the garnishee is fixed at the service of the writ and the
garnishment does not reach new indebtedness, although this result
2 43
is not found in the substantive provisions of the statute.
236. Randolph v. Employers Mlutual Liability Ins. Co. of Wisc.. 260 F.2d 461 (8th Cir. 1958).
Stoll v. Hawkeye Cas. Co.. 185 F.2d 96 (8th Cir. 1950). Randolph arose in Missouri. where the
garnishment is ancillary, 260 F.2d at 463. while Stoll arose in South Dakota, where the proceedings
are independent. 185 F.2d at 99. The prior law in North Dakota made the proceedings independent.
SeeN.D. CENT. CODE § 32-09-24 (1976) (repealed 1981).
237. Retterath v. Smith, 60 N.D. 83. 232 NW. 606 (1930); Hatcher v. Plumley. 38 N.D. 147.
150. 164 N.\W. 698, 700-01 (1917) (a case that makes the point with vigor. if not eloquence):
Shortridge v. Sturdivant, 32 N.D. 154, 155 N.W 20 (1915): Atwood v. Roan, 26 N.D. 622. 145
NWN-. 587 (1914). See DRAKE. supra note 1, § 458: FREEMAN ON EXECuTIONs § 159-60 (1888):
's\V.PLES. supra note 1. § 363: Collecting .Uoneyjudgments in Virginia. Garnishment, 21 V1. & M.RN, L.
RE\. 793 (1980).
The liability of the garnishee to the defendant, then. will be an issue in the garnishment. A
finding. however. that nothing may be garnished because garnishee owes nothing, will not be res
jiudicata against the defendant or other claimants. See N.D. CENT. CODE § 32-09.1-17 (Supp. 1981).
But see id. § 32-09.1-13 (Supp, 1981) (allowing the court to order third party claimants of the
garnished property to appear or have their claims barred).
238. Seenote 312 infra.
239. Fico. Inc. v. Chinger, 287 Md. 150. 411 A.2d 430 (1980). The court in Fico held that a
judgment creditor can garnish an unniatured interest in an escrow fund if there is no question about
the fact of garnishee's liability, although the amount of liability may be uncertain. Id. at -,
411
A.2d at 436. SeeChayka v. Brown, 92 Mich. App. 360. 284 N.W.2d 530 (1979). In Chayka the court
stated that debts due in the future are garnishable. and defined future debts as "claims which are
already fixed in amount or capable of being so fixed, and which do not depend for their validity or
amount on anything to be done or earned in the future." Id. at -.
284 N.\V.2d at 533. Seealso
Javorek v. Superior Court. 17 Cal. 3d 629. 522 P.2d 728. 131 Cal. Rptr. 768 (1976): May v. Market
Ins. Co.. 373 So. 2d 763 (La. Ct, App. 1979).
240. N.D. CENT. CoDE § 32-09-28 (1976) (repealed 1981).
241. Id.
242. Seesupra notes 124-27 and accompanying text.
243. N.D. CENT. CooE § 32-09.1-09 (Supp. 1981).
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Likewise, the deletion of the reference to debts "to become due' 244
will require the courts to determine whether garnishment under the
245
new statute reaches debts not yet mature.

The fact that the liability of the garnishee is fixed by the service
of the writ means, of course, that the garnishee remains liable to the
plaintiff if the property is delivered or the debt is paid to the
defendant. 24 6 This could

produce

a

harsh

result

in certain

circumstances: Suppose Mom & Pop's Corner Grocery sells goods
on unsecured credit to neighborhood residents, a not unlikely
hypothesis. Suppose further that Mom & Pop's commits a tort
against Shopper, who recovers judgment for $1,000. As execution
is no longer a prerequisite to garnishment, and as Shopper, now a
judgment creditor, prefers cash to property, he garnishes Mom &
Pop's accounts receivable and serves a writ of garnishment on
Neighbor, one of Mom & Pop's debtors. What does Neighbor do?
It is clear what Neighbor should do. She should disclose her
debt and stand ready to pay it to Shopper or to the sheriff and
2 47
thereby relieve herself of any liability to MoM & Pop's.
However, it is not that apparent that this is what Neighbor will do.
A person untrained in the law and to whom calling a lawyer is not
second nature, may well have difficulty distinguishing between
herself as garnishee and the parties to the underlying lawsuit.
Indeed, a quite natural reaction on that part of Neighbor on
receiving a legal document reminding her that she is indebted to
Mom & Pop, is to pay her bill. This is, however, exactly the wrong
course to pursue, as it leaves her liable to pay the debt again, to
Shopper.
The danger exposed by this hypothetical is somewhat relieved
by the statutory requirement of a "plain English" writ to be served
on the garnishee. 248 However, with little or no extra cost, the
244. Id. § 32-09-28 (1976) (repealed 1981).
245. The general rule is that garnishment does reach debts that have not matured. See DRAKE
supra note I, S 551; supra note 239. Section 32-09.1-15 contains an exception to this rule in the case of
"specific articles" due to be delivered under contract. N.D. CENT. CoDE § 32-09.1-15 (Supp. 1981 ).
In this case, the garnishee may not be compelled to perform under the contract before the time
mentioned therein, Id.
246. In Cohen v. Advance Imports, Inc., 597 S.W.2d 449 (Tex. Civ. App. 1980), the court
noted that the garnishee "acts at his peril in delivering goods or paying money to the defendant in
the main suit. " Id. at 452 (citing Westridge Villa Apts. v. Lakewood Bank & Trust Co., 438 S.W.2d
891. 894 (Tex. Civ. App. 1969)). The garnishee may then be liable to the garnishor for conversion.
See Holloway Seed Co. v. City Nat'l Bank, 92 Tex. 187, 47 S.W. 95 (1898); McClung v. Watson,
165 S.W. 532 (Tex. Civ. App. 1914). See also Chayka v. Brown, 92 Mich. App. 360, 284 N.W.2d
530 (1979).
247. Neighbor is instructed to retain the property by the form required by section 32-09.1-07.
N.D. CENT. CODE § 32-09.1-07 (Supp. 1981). See id. § 32-09.1-15 (effect of payment to sheriff).
248. Id. § 32-09.1-07 (Supp. 1981). Compare id. 5 32-09-07 (1976) (repealed 1981 ) (a monument
to legalese).
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legislature could have protected the garnishee with a warning that
double liability could result if the property is surrendered to the
defendant.
F.

WHAT

LIMITS

EXIST

ON

THE

OPERATION

OF

THE

GARNISHMENT REMEDY?

Garnishment, as has been seen, provides an effective
enforcement tool in the hands of the judgment creditor. It is not,
however, unchecked. As noted above, the constitution provides
limits, as always, on the method by which a state aids a plaintiff in
relieving a defendant of his property.24 9 And, it is also often
said, the garnishment remedy is a creation of statute and hence the
plaintiff must abide by the statute to the letter.250 This section will
deal principally, however, with the limits imposed by the tort of
25 1
wrongful garnishment and by the federal Bankruptcy Code.
1. Wrongful Garnishment
Garnishments have been found to be wrongful on two
independent but closely related theories: malicious prosecution and
abuse of process.
25 2
a. Malicious Prosecution

In order to be liable for malicious civil prosecution, the
249. See supra notes 26-60 and accompanying text.
250. Nelson v. Thornberg, 504 F. Supp. 199 (D. Kan. 1980): Diversified Mortgage Investors v.
(corgia-Carolina Indus. Park Venture, 463 F. Supp. 538 (ND. Ga. 1978): K & L Construction Co.
v. Central Bank & Trust Co., 151 Ga. App. 123, 258 S. F.2d 771 (1979): Insurance Co. of North
Am. v. Issett, 84 Mich. App. 45, 269"N.W.2d 301 (1978): Pournev v. Seabaugh, 604 S.W.2d 646
(Mo. Ct. App. 1980): Meyer v. Meyer, 571 S.W.2d 477 (Mo. Ct. App. 1978): Metroplex Factors.
hiii. %'.First Nat'l Bank, 610) S.W.2d 862 (Tex. Civ. App. 1980): Glenn W. Casev Construction.
In . v. Citizen's Nat'l Bank, 611 S.W.2d 695 (Tex. Civ. App. 1980): Ton Benson Chesrolet Co. v.
tieall,
567 S.W.2d 857 (Tex. Civ. App. 1978).
251. Ther are it niber of other remedies that a harrassed debtor niay pursue. Seegenerally
Greenfield, Csorive Coltion Tactics - An A nalysis ofthe Interests
and the Remedies. 1972 WASH. U.L.Q.
252. See generally
W. PROSSERR.
HANDBOOK OF ME LAW OF TORTS § 120 (4th ed. 1971):
RESTArrtEMENT (SFccONit) OF TORTS §§ 674-681 (1977) [hereinatier cited as RESTATEMENT.
The
earliest
Nurth )akota malicious prosecution case is Nerchant v. Pielke. 10 N.D. 48. 84 N.W. 574.
575 (1900), in which the court stated the following:
The law is entirely clear as to what Iacts
a plaintiff inan action to recover datiages for
t;1liciotus priOst'ctiiin MUst prove to warraitt reciicry. Theyiare these: '(I) That he
has been )rosecuted by the defendant, either criminally ori in a civil suit. and that the
prosecution is at an encl (2) that it was instituted tnalicitsly, and without probable
taUste: (3)that he has thereby sustained damage."

Id. at 51. 84 N.W . at 575 (citations oiiitted). For the historv f iialicious prosecution, se'e Note.
Groundlhe.
I.itiiyation
and the.4lali
ous Prosecution Debate.". HistoricalI Anavsis. 88 YA.E I..J. 1218 (1979).
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defendant, the plaintiff in the "malicious" action, must have
brought the suit without probable cause, 2" 3 primarily for a purpose
ether than prevailing in the suit. 254 In most cases, the previous
iitigation must have been terminated against the tortfeasor. 255 The
cause of action has been recognized in North Dakota,2 56 although it
257
is not favored.
Now that garnishment in North Dakota is strictly a postjudgment remedy, the service of the summons before judgment
might well be malicious prosecution, in certain circumstances.
Such a suit would clearly be without probable cause, but the
plaintiff would have the burden of showing that the garnishment
was commenced for a purpose other than succeeding in the
garnishment. 258 While it is not unlikely that it will occur to an
overreaching creditor to garnish improperly as a way of exerting
pressure on the debtor, the recent change in the law suggests a
presumption that the prejudgment garnishor has merely failed to
2 59
note the new restriction on garnishment.
Other circumstances in which an improper garnishment may
support an action for malicious prosecution are when the wages of
253. SeeNisewanger v. W..J. Lane Co., 75 ND. 448, 28 N.W.2d 409 (1947): Kolka v..Jones, 6
N.D. 461. 71 N.W. 558 (1897): RESTATENtENT, supra note 252, S 675; PROSSER, supra note 252, at
854. But see Lukens v. First Nat'l Bank, 151 Kan. 937, 101 P.2d 914 (1940). cited with approval in
Braun v.Pepper, 224 Kan. 56, 578 P.2d 695. The Kansas Supreme Court in Braun stated that "in an
action for wrongful attachment or wrongful garnishment, it is not necessary for the injured party to
prove malice or the absence of probable cause." 224 Kan. at 61, 578 P.2d at 699. See also Galindo v.
Western States Collection Co.. 82 N.M. 149. 477 P.2d 325 (Ct. App. 1970) (stating the elements of
the tort of absence of process): Huzzv v. Culbert Constr. Co.. 5 Wash. App. 581, 489 P.2d 749
(1971).
254. RESTATEMENT. supra note 252. S 676: PROSSER. supra note 252, at 855. This element is often

equated with msalice. See Lux v. Bendewald. 58 N.D. 761, 227 N.W. 550 (1929). However, as
Prosser notes, "fsJome what more latitude is permitted [herel than in the case of criminal
prosecutions. since the plaintiff in a civil suit is always seeking his own ends." PROSSER, supra note
252, at 855. This element may be inferred from wvant of probable cause. See Mielke v. Rode, 58 N.D.
465, 226 NW. 507 (1929): Shong v. Stinchfield 47 N.D. 495, 183 N.W.268 (1921): Kolka v. Jones.
6 N D. 461, 71 N.W. 558(1897).
255. RFSTSrF5tINT. supra note 252, § 674 (comments b &j); PROSSER, supra note 252, at 853-54.
SeeFariers Elevator Co. v,David, 234 N.W.2d 26 (N.D. 1975). The rule that the previous litigation
must have terminated is not required if the malicious suit was brought ex parte. See RESTATEMENT,
supra note 252 (conitients b & k): PROSSER, supra note 252, at 853.
256. See Farmers Elevator Co. v. David, 234 N.W.2d 26 (N.D. 1975). SeeSchmidt v. Leben,
184 N.V.2d 611 (N.D. 1971) (criminal): Walth v. Daub, 166 N.W.2d 825 (N.D. 1969) (merits not
reached): Pocta v. Kleppe Corp., 154 N.W.2d 177 (N.D. 1967) (remand for new trial); Gibbs v.
.1acobsen. 136 N.\V.2c 550 (N.D. 1965) (criminal): Kolka v. Jones. 6 N.D. 461, 71 N.W. 558
(1897).
257. See.e.g.. Farmers Elevator Co. v. David. 234 N.W.2d 26, 33 (N,D.1975).
258. On burden of proof, see Long v. People's Dep't Store. 74 N.W.2d 80 (N.D. 1955):
Nicholson v. Roop. 62 N.W.2d 473 (N.D. 1954): Nisewanger v. W..J. Lang Co., 75 N.D. 448, 28
N.\V.2d 409 (1947): Redalsl \. Stevens. 64 N.D. 154. 250 N.V. 534 (1933). See generally Annot., 43
A.\..R.2d 1031 (1955).
259. C Shreve v. Western Coach Corp.. 112 Ariz. 215, 540 P.2d 687 (1975) (good faith use of
prcjtofgtiient garnishment statute later found unconstitutional was not malicious). Accord Aetna
Casuaftv & Surety Co. v. Raposa. 560 S.W.2d 106 (Tex. Civ. App. 1977). Olympic Forest Prods.,
Inc. v. Chaussee Corp., 82 Wash. 2d 418. 511 P.2d 1002 (1973). But seeNewsom v. Starkey, 572
S.'.2d 29 (Te\. Civ. App. 1978) (garnishment was used after the statute was declared
uconstitutional).
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a person not liable on the debt are garnished 260 or when
garnishment is used to force payment of a debt not in default2 6 1 or
rent not due. 26 2 Damages may be nominal, 263 compensatory, 264 or
265
punitive.
b. Abuse of Process

266

In some cases, in Prosser's words, "legal procedure is proper,
but perverted. "267 In other words, a cause of action is pursued with
2 68
probable cause, thus rendering malicious prosecution inapposite,
260. See N.D. CENT. CODE §32-09.1-02 (Supp. 1981).
261. Lewis v. Burdine, 240 Ark. 821, 402 S.W.2d 398 (1966); Mintz & Mintz, Inc. v. Color,
250 So. 2d 816 (La. Ct. App. 1971); Personal Fin., Inc. v. Simms, 148 So. 2d 176 (La. Ct. App.
1962); Williamsv. Credit Service Corp., 113 So. 2d 319(La. Ct. App. 1959); Davis v. Shemper, 210
Miss. 201, 49 So. 2d 253 (1950); Schneider v. Sachs Quality Stores, Inc., 23 Misc. 2d 4, 197
N.Y.S.2d 894 (1960). But seeWilkinson v. Davis, 148 Ga. App. 696, 252 S.E.2d 201 (1979). In
Wilkinson the garnishor had obtained a .judgment against two of Davis's employees and garnished
their wages, which were alleged to be in the hands of Davis. Davis denied any liability to the
employees, whereupon Wilkinson garnished Georgia Kraft Company, Davis's debtor. Davis sued
Wilkinson for "malicious use or abuse of process." Id. at-,
252 S.E.2d at 202. The jury returned
a verdict for actual and punitive damages and the defendant/garnishor appealed. The Court of
Appeals of Georgia, in an opinion best read carefully, held that the action lay in abuse of process and
not in malicious use of process because the garnishment was sworn out "to use the 'legally and
properly issued process [garnishment proceedings] for a purpose the law never intended it to effect
[collect a non-existent debt].' " Id. at __
, 252 S.E.2d at 204 (quoting Morris v. Lester
Laboratories, Inc., 147 Ga. App. 833, 834, 250 S.E.2d 569, 571 (1978)) (brackets in the original).
Wilkinson is probably an abberation of the rule stated in Morris v. Lester Laboratories, Inc., 147
Ga. App. 833, 250 S.E.2d 569 (1978). The absence of any debt owned by Davis implies the lack of
probable cause that the garnishment will succeed and malicious prosecution is appropriate. See
Medoc Corp. v. Keel, 152 Ga. App. 684, 263 S.E.2d 543 (1979), rev'g in part Morris v. Lester
Laboratories, Inc., 147 Ga. App. 833, 250 S.E.2d 569 (1978). The court in Medoc held that, in
addition to plaintiff's ulterior motive, there must be an improper act after issuance of process. The
mere issuance of process for an ulterior motive is not sufficient for malicious abuse. 152 Ga. App. at
__
263 S.E.2d at 545. See also O'Hara v. Ferguson Mack Truck Co., 373 S.W.2d 507 (Tex. Civ.
App. 1960); Huzzy v. Culbert Constr. Co., 5 Wash. App. 581, 489 P.2d 749 (1974).
262. De Wulfv. Bissell, 83 Ariz. 68, 316 P.2d 492 (1957).
263. First Nat'l Realty Co. v. Weathers, 154 A.2d 548, 550 (D.C. 1959); Davis v. Shemper,
210 Miss. 201,49 So. 2d 253, 255 (1950).
264. Andrew Brown Co. v. Painters Warehouse, Inc., 111 Ariz. 404, __,
531 P.2d 527, 531
(1975); Barton v. Walker, 211 Ark. 455, __,
200 S.W.2d 801, 803 (1947); G-W-L, Inc. v..Juneau,
486 S.W.2d 812, 814 (Tex. Civ. App. 1972); Huzzy v. Culbert Constr. Co., 5 Wash. App. 581,
__
489 P.2d 749, 752 (1971). See generally RESTATEMENT, supra note 252, § 681; PROSSER, supra note
252, at 855-56.
265. James v. Public Fin. Corp., 47 Cal. App. 3d 995, 121 Cal. Rptr. 670 (1975);
Friendly Fin. Co., Inc. v. Mallett, 243 So. 2d 403, 407 (Miss. 1971); Yost v. Household Fin. Corp.,
422 S.W.2d 382, 385 (Mo. Ct. App. 1967); Galindo v. Western States Collection Co., 82 N.M. 149,
__
477 P.2d 325, 331 (Ct. App. 1970); First Nat'l Realty Co. v. Weathers, 154 A.2d 548, 550
(D.C. 1959). But see Parson v. Cadillac Outfitting Furniture Co., 11 Mich. App. 472, __,
161
N.W.2d 401, 402 (1968). Seegenerally RESTATEMENT, supranote 252, §S 684 (comment a), 908, 909.
266. See generally RESTATEMENT, supra note 252, § 682; PROSSER, supra note 252, § 121. This
action can be traced to Grainger v. Hill, 4 Bing. N.C. 212, 132 Eng. Rep. 769 (1838). The leading
North Dakota case is Blair v. Maxbass Security Bank, 44 N.D. 12, 176 N.W. 98 (1919), cited in A &
A Metal Bldgs. v. I-S, Inc., 274 N.W.2d 183, 187 (N.D. 1978). In Blairthe Supreme Court of North
Dakota described the tort as one "where a party to the action maliciously and with a sinister
purpose, causes process to be issued, under which the officer levying on property in obedience to the
process or writ occasions the damaged complained of." 44 N.D. at 16-17, 176 N.W. at 100. In Blair
the alleged tortfeasor sought to recover in a foreclosure action an amount four times what was owed.
Id.
267. PROSSER, supra note 252, at 856.
268. See supra, note 253 and accompanying text. Abuse of process is also appropriate when the
initial "abusive" suit has not yet terminated. See id.
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but legal process is misused, resulting in harm to the defendant. In
such cases, the tort of abuse of process will lie.
The elements of the tort are the use of legal process, with an
ulterior motive, to accomplish an end not intended for the
process. 269 Good faith is a defense. 27 0 With respect to garnishment,
the tort would be committed by a garnishor who garnishes property
after the judgment has been paid, 27 1 who garnishes an excessive
amount of property, 27 2 or who harasses the debtor with repeated
garnishments.2 7 3 Since the lack of probable cause is not an element
here, as it is in malicious prosecution, some actions theoretically
pursuable under that theory will more easily be won under this
one. 27 4 While the garnishor is usually the tortfeasor, the garnishee
27 5
may be liable in the right case.
2. Garnishmentand Bankruptcy

2 76

In our discussion thus far we have been continually dealing
with a triangular relationship involving a judgment creditorgarnishor, a judgment debtor, and a garnishee, the judgment
debtor's debtor. How does the bankruptcy of the judgment debtor
affect the relationship? 27 6 We must consider three possible
circumstances:
269. RESTATEMENT, supra note 252. 5 682: PROSSF R. supra note 252. at 857.

270. A & A Metal Bldgs. v. I-S, Inc., 274 N.W.2d 183. 187 (N.D.1978).
271. See RESTA EMENT. supra note 252, S 682 (illustration 2). See also Kirtz %'.Wiggin, 483 F.
Supp. 148 (E.D. Mo. 1980), qff'd,
637 F.2d 572 (8th Cir. 1981) (plaintiffdid not allege the absence of
an unpaid judgment).
272. Blair v. Maxbass Security Bank, 44 N.D. 12, 176 N.W. 98 (1919): Glidewell v. MurrayLacy & Co.. 124 Va. 563. 98 S.E. 665 (1919). See generally Annot.. 56 A.L.R. 3d 493 (1974).
273. Layton v. Chase. 82 S.D. 270, 144 N.W.2d 561. 564 (1966).
274. In Lewis v. Burdine.
- Ark. _
402 S.W.2d 398 (1966), Mrs. Lewis, as an assignee.
brought suit against Mr. Burdine for S72 and immediately garnished Mrs. Burdine's employer.
Mrs. Burdine was fired and Mr.Burdine paid his debt. The underlying suit was dismissed. Mrs.
Burdine then sued Mrs. Lewis for malicious prosecution and abuse of process. Id. at _
. 402
S.W.2d at 398.
The trial court found for the plaintiffand the Supreme Court of Arkansas affirmed. Id. at-.
402 S.\V.2d at 399. The defendant/appellant. Mrs. Lewis, argued that she should prevail because
Mrs. Burdine failed to show malice and because the litigation against Mrs. Burdine terminated in
lewis's favor. Id. at _.
402 S.\''.2d at 399. The court. however. analyzed the case as one of abuse
ofprocess. which does not require those elements. Id.at _
. 402 S.W.2d at 399.
275. See Cohen v. Advance Imports, Inc.. 597 S.W.2d 449 (Tex. Civ. App. 1980) (court
discussed the possibility of the garnishee being the tortfeasor but did not find sufficient ev"idenee to
support such a conclusion).
276. The discussion in the text supposes that the debtor is the parts pursuing relief from the
bankruptcy court. Ifthe garnishee is the petitioner in bankruptcy, the analysis is somewhat different.
If the garnishee-petitioner owes a debt to the defendant, this debt will be paid pro rato with the other
unsecured debts as part of the distribution in bankruptcy. If the distribution is made to the
defendant, then the garnishor could immediately execute on the property in those hands. The
garnishor might also intervecne in the bankruptcy proceeding, seeking distribution of the defendant's
share direct v to her. Se II U.S.C.A. § 1109 (West 1978) (Proposed Bankr. R. 2018. 7024).
Suppose that the garnishee-petitioner in bankruptcy is in possession of property of the debtor at
the time of the bankruptcy. That possessory interest is "property of the estate." 11 U
C.A 5§ 541
(\West 1978). w,
hich the trustee may liquidate and distribute to the creditors of the garnishee. One

NORTH DAKOTA LAW REVIEW

A Completed Garnishment Suppose the judgment debtor
petitions in bankruptcy after the summons has been served,
judgment has been entered for the garnishor, and the garnishee has
delivered the property to the garnishor - after, in other words, the
garnishment has been completed and the property transferred.
Such a transfer is subject to attack as a preference. Under section
547 of the Bankruptcy Code, 2 77 such a transfer to a creditor 278 on
account of an antecedent debt2 79 is avoidable if it occurs shortly

before bankruptcy, generally ninety days, 28 0 if the debtor is
insolvent when it occurs, 281 and if the creditor receives more as a
result of the transfer than she would have without it.282 This last
element is surely present in the typical bankruptcy, for without the
garnishment, the judgment creditor would be an unsecured general
creditor entitled to only a small percentage of her claim. Thus, a
garnishor, even with the property safely in his hands, must
anxiously await the expiration of the preference period before
relaxing. 283
An On-going Garnishment - Now suppose the garnishment
summons is served but the property is still in the hands of the
garnishee when the bankruptcy petition is filed. The garnishment
proceeding is automatically stayed. 28 4 The garnishee is required by
statute to surrender that property to the trustee. 28 5 If the garnishee

has neither notice nor actual knowledge of the bankruptcy petition,
he may transfer the property other than to the trustee, presumably
here to the garnishor, and be protected from liability.2

86

However,

such creditor is the defendant, who will recover part, probably a small part, of the value of that
possessory interest. In some cases the trustee may determine that the garnishee's possessory interest
is of' inconsequential value to the estate and may abandon it to the party who has the possessory
interest. Id. § 554. Given a proper garnishment, that may well be the garnishor, who then may take
the property and ignore the rest of'the bankruptcy proceedings.
Finallv. suppose that it is the garnishor who petitions in bankruptcy. The debt owed by the
dlfendant is an asset of the estate which the trustee may collect either from thc defendant or from the
varnishee. SeeFmn. R. Cty. P. 64.
277. 11 U.S.C.A. § 547 (West 1978).
278. Id. § 547(b)(I).
279. Id. § 547(b) (2).
See id.
280. Id. § 547(b)(4)(A). The period is extended to one year for "insiders."
547(b)(4)(B). 101(25).
281. Id. § 547(b)(3). The trustee is entitled to a rebuttable presumption of insolvency during the
90 days before the petition is filed, Id. § 547(f.
282. Id. § 547(b)(5).
283. See In reWoodman, 8 Bankr. 686 (W.D. Wis. 1981).
284. 11 U.S.C.A. § 362(a) (West 1978). See Elder v. City ofThomasville, 12 Bankr. 491 (M.D.
Ga. 1981 ). In Elder a continuing lien had been taken in the debtor's wages, the continuation of which
was staved. Id. The court contemplated, but did not hold the creditor and the garnishee in contempt
for continuing the garnishment, but rather taxed to them the debtor's attorney's fees. Id. Seealso In re
Baum. BANKFR 1,. R.p. (CCH) 68,454 (Bankr. E.D. Va. Nov. 23, 1981 ).
285. 11 U.S.C.A. 5 542(a) (West 1978): In re Baum. BAKR. I. RFP. (CCH) 68.454 (Bankr.
E.l). Va. Nov. 23. 1981).
286. 11 U.S.C. A. § 542(c) (West 1978).
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even in that situation the trustee may recover the property
transferred.287
With the property that was the subject of the garnishment in
the hands of the trustee, it becomes important to the garnishor
whether, under state law, the garnishment writ created a lien in the
property. If so, then it appears settled that that lien is enforceable in
bankruptcy, if it arose outside of the preference period. 288 As has
been noted, however, it is unclear whether the new North Dakota
statute creates such a lien. 2 8 9 If not, then the garnishor must
execute on the garnished property in order to be protected, and
must make sure that execution does not fall within the forbidden
period of preference avoidance. The analysis is similar if the
garnishee owes a debt to the judgment debtor rather than holds his
287. Id. S 549(a). Certain transferees are protected from this avoidance power by the trustee,
but our hypothetical garnishor is unlikely to merit that protection. See id. S 549(b), (c).
288. Southwest Restaurant Systems, Inc. 607 F.2d 1243 (9th Cir. 1979), cert. denied, 444 U.S.
547.12 (15th ed. 1979); id. 67.10, at 131-32 (14th ed.
1081 (1980): COLLIER ON BANKRUPTCY,
1940). The result even holds, apparently, for an inchoate, prejudgment lien, id., but this is of little
consequence, as the suit between the plaintiff and the debtor will not be allowed to go to judgment.
See II U.S.C.A. § 362 (West 1978).
289. The Federal Bankruptcy Code does not create liens, but only recognizes those created
under state law. The Code does, however, require that liens be perfected. This requirement is
accomplished in a number of different ways. One way is that tardily recorded transfers may be
subjected to preference attack. 11 U.S.C.A. S 547. A transfer ofpersonalty is perfected under federal
law for the purpose of section 547 "when a creditor on a simple contract cannot acquire a judicial lien
that is superior to the interest of the transferee." Id. 5 547(3)(1)(B). Generally, if the transfer does
not gain this federal perfection within 10 days of the date at which the transfer took effect between the
transferor and the transferee, the transfer will be preferential and avoidable. Id. §S 547(b), (e)(2).
The workings of section 547 are substantially more complicated than this and are discussed in detail
in Nimmer, Security Interest in Bankruptcy: An Overview sfSection 547 of the Code, 17 Hous. L. Rev. 289
(1980). The essence of the Code's approach, however, is that secret, i.e., unrecorded transfers will be
avoided, not directly, but indirectly by deeming them preferences. 11 U.S.C.A. § 547 (West 1978).
In addition to section 547, the Federal Bankruptcy Code has a similar but not identical
perfection requirement, which will convert some secret transfers into fraudulent conveyances. Id.
548. A third way in which the Federal Bankruptcy Code accomplishes the requirement that liens be
perfected is through section 544(a), the so-called "strong arm" clause, which gives the trustee the
avoidance power, under state law, of hypothetical judicial lienors, execution lienors, and bona fide
purchasers who attain that status as of the commencement of the case. Id. 5 544(a)(1), (2), (3). One
such power, of course, in many states, is the power to prevail over the holder of an unperfected
transfer. See U.C.C. § 9-301(l)(b). Hence, in order to avoid invalidation of a lien under section
544(a) of the Federal Bankruptcy Code, the lienor must do what is required under state law to protect
himself from the enumerated hypothetical persons. 11 U.S.C.A. S 544(a) (West 1978).
A fourth way liens are required to be perfected under the Federal Bankruptcy Code is through
section 544(b). Section 544(b) gives the trustee the powers of actual, unsecured creditors under state
law. Id. 5 544(b). This is a narrow clause, as it applies only when an unsecured creditor has rights
superior to a transferee. Id. See, e.g., N.D. CENT. CODE 5 13-02-04 (1981) (fraudulent conveyances);
Id. § 41-06-04 (1968) (bulk transfers). Finally, the Federal Bankruptcy Code avoids unperfected
statutory liens. See 11 U.S.C.A. § 545(2) (West 1978).
If North Dakota law does in fact create a garnishment lien, then its treatment under the Code
will depend on its enforceability against creditors on simple contracts, bona fide purchasers, judicial
lienors, including competing garnishment lienors, execution lienors, and unsecured creditors. Id. 5§
544(a), (b), 547(3)(1)(B), 548 (d).
The status of the North Dakota "garnishment lien" is problematical until we know whether
such a creature exists under the new statute. See supra notes 63-71 and accompanying text. The one
lien that we do know exists is the "continuing lien on wages," N.D. CENT. CODE S 32-09.1-21
(Supp. 1981). When that lien arises and when and how it is perfected, however, are less clear. With
respect to the difficulties that such uncertainty causes in the bankruptcy context, see In re Evans, 8
BANKR. CT. DEC. (CRR) 799 (Bankr. N.D. Ga. 1982), In re Mayo, 8 BANKR. CT. DEc. (CRR) 791
(E.D. Va. 1981).
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property. 290

A Garnishment Not Yet Begun - The discussion to this point has
assumed that the garnishment commenced before the petition in
bankruptcy. Suppose otherwise. The judgment creditor who has
not yet served the garnishment summons at the time of the petition
will be automatically stayed from doing so. 291 The stay may be
lifted, 29 2 and while it is in effect the garnishor is entitled to
"adequate protection, ,293 but it is probably correct to say that it is
unlikely that a garnishment will be allowed to proceed after a
petition in bankruptcy. The discharge of the debtor from his
294
liability to the creditor will prohibit future garnishments.
G.

WHAT PROPERTY MAY BE GARNISHED?

As mentioned above, most garnishments attempt to reach
wages, salaries, 295 or bank accounts. 296 The writ is not restricted to
290. The debt should be paid to the trustee, except that the right of setoff is recognized. 11
U.S.C.A. § 542(b) (West 1978). Again, the garnishee who is ignorant ofthe bankruptcy may pay the
debt in good faith to an entity other than the trustee without incurring liability. Id. § 542(c). See Bank
of Marin v. England, 385 U.S. 99 (1966). However, the debt is probably ''property" of the estate
under section 541, and its post-petition "transfer," i.e., payment to a garnishor, will be avoidable by
4
section 549(a)(2). 11 U.S.C.A. 5§ 541, 5 9(a)(2) (West 1978). The payment will be recovered from
the garnishor, who will be returned to the status that existed before the post-petition payment of the
debt. Id. § 550. This status is a function of whether the garnishment created a lien, as discussed in the,
text.

291. 1he automatic stay provisions of the Bankruptcy Code are found in section 362 and several'
of them would seem to apply to a garnishment proceeding. II US.C.A. § 362 (West 1978). Section
362(a)(1) provides that "the commencement or continuation, including the issuance or employment
of process, of a judicial . . . proceeding against the debtor" is stayed by petition in bankruptcy. Id. 5
362(a)(1). Section 362(a)(2) states that "the enforcement, against . . . property of the estate, of a
judgment obtained before commencement of the case" is stayed by petition in bankruptcy. Id.
362(a)(2). Furthermore, "any act to obtain possession of property of the estate" is stayed by petition
in bankruptcy. Id. § 362(a)(3). Section 362(a)(4) stays "any act to create, perfect or enforce any lien
against property of the estate." Id. § 362(a)(4).
See, e..g., In re Batla, BANKR. L. REp. (CCH) 68,259 (Bankr. N.D. Ga. June 30, 1981). There
the Trust Company of Georgia recovered judgment against the Batlas on August 6. The Batlas
petitioned in bankruptcy on August 12, and the Trust Company instituted garnishment proceedings
oi August 15. September 15, and December 3. The Trust Company was held in contempt. Id.
292. See II U.S.C.A. § 362(d) (West 1979).
293. Id.. 361 (definition of "adequate protection"). But seeIn rrGarland Corp., BANKR. L.
REP. (CCH) 67, 643 (1st Cir. Oct. 15, 1980) (unsecured creditors are not entitled to relief from the

Stav).
294. Capital Fin. Corp. v. Villani. 19 OhioApp. 2d 181. 250 N. F.2d 626 (1969).
295. Radke v. Padgett, 49 N.D. 405, 192 N.W. 97 (1922). See general/i' Annot., 56 A.L.R. 601
(1928).
296. A bank deposit creates a debtor-creditor relationship between the depositor and the bank,
and the money in the account is reachable by garnishment. See Storing v. Stutsman, 56 N.D. 531,
218 N.W. 223 (1928). A bank as plaintiff cannot, however, garnish money in defendant's account
with it, First Int'l Bank of Minot v. Brehmer, 56 N.D. 81, 215 N.W. 918 (1927), as such a procedure
would undo North Dakota's prohibition of unconsented setoff. Clairmont v. State Bank of Burleigh
County Trust Co.. 295 N.W.2d 154 (N.D. 1980); N.D. CENT. CoDe § 6-03-67 (1975).
Regarding joint bank accounts, when the judgment debtor is one of the depositors, the majority
rule is that the account may be garnished. See, e.g.,
Heyden v. Gardner, 238 Ark. 351, 381 S.W.2d
752 (1964): Barton v. Hudson, 560 S.W.2d 20 (Ky. Ct. App. 1977); Musker v. Gil Haskins Auto
Leasing, Ind., 18 Ariz. App. 104, 500 P.2d 635 (1972). The question is unanswered in North
Dakota. Seegenerally Kepner, Five Afore Years qf the/oint Bank Account Muddle, 26 U. Cot. L. REV. 376
(1959): 71 HARv. L. REV.557 (1958). Annot.. I1 A.L R 3d 1465 (1967).

GARNISHMENT

these sources, however, and generally should reach any property
belonging to the judgment debtor in the possession or under the
control of the garnishor. 297 Such property should include real
property,2 98 property in the hands of an agent, 299 including an
attorney,30 0 property held in trust for the judgment debtor,3 0°
crops, 30 2 the surrender value of an insurance policy, 30 3 and in some
With regard to money or other property held in a safe deposit box in a bank, the majority rule
seems to be that such property may be reached by garnishment. See,e.g., Carples v. Cumberland
Coal & Iron Co., 240 N.Y. 187, 148 N.E. 185 (1925);.Jackson State Nat'i Bank v. Polk, 203 Miss.
806, 35 So. 2d 430 (1948); Blanks v. Radford, 188 S.W.2d 879 (Tex. Civ. App. 1945); Trowbridge
v. Spinning, 23 Wash. 48, 62 P. 125 (1900). But seeTow v. Evans, 194 Ga. 160, 20 S.E,2d 922
(1942); Stehli Silks Corp. v. Diamond, 122 Misc. 666, 204 N.Y.S. 542 (Sup. Ct. 1924). In North
Dakota, the prior law prohibited the garnishment of the contents of a safe deposit box, but that
prohibition was deleted by the new statute. N.D. CENT. ConE S 32-09-28 (1976) (repealed 1981)
(current version at N.D. CENT. Cone SS 32-09.1-14, -15 (Supp. 1981)).
297. N.D. CENT. ConE § 32-09.1-02 (Supp. 1981). This section is a reenactment, with minor
changes, of section 32-09-01. Id. S 32-09-01 (1976) (repealed 1981). The garnishment, of course,
reaches only the property rights of the debtor and the garnishment will never place the garnishor in a
position superior to the debtor's, vis-;-vis the garnishee.
298. Allied Production, Inc, v. Peterson, 233 Ga. 266, 211 S.E.2d 123 (1974); Selig v. Selig,
217 Pa. Super. 7, 268 A.2d 215 (1970). But see Citizen's State Bank v. Carda, 47 S.D. 29, 195 N.W.
828 (1923). In Carda the Supreme Court of South Dakota made special reference to the mention in
that state's garnishment statute of realty, Id. at 30, 195 N.W. at 829 (construing S.D. REv. CooE SS
2453, 2468 (1919)) (currently codified at S.D. CoDtFIEn LAWS ANN. §§ 21-18-1, -2, -38, -44, -45
(1978)). Accord Undercofler v. Bronnan, 113 Ga. App. 475, 148 S.E.2d 470 (1966). One of the
"minor changes" referred to in supra note 291, was the deletion from section 32-09.1-02 of the North
Dakota Century Code of the reference to real property. See N.D. CENT. Cone § 32-09.1-02 (Supp.
1981).
299. Dakota Nat'l Bank v. Brodie, 46 N.D. 247, 176 N.W. 738 (1920) (citing N.D. CENT. ConE
S32-09-01 (1976) (repealed 1981)) (current version at N.D. CENT. Cone S 32-09.1-02 (Supp. 1981)),
Petrie v. Wyman, 35 N.D. 126, 159 N.W. 616 (1916); Shortridge v. Sturdivant, 32 N.D. 154, 155
N.W. 20(1915).
With regard to bailees, the garnishability of the property depends on the terms of the bailment.
If the bailor/defendant has a right to the property, then the garnishment should reach the
bailee/garnishee. But, if the terms of the bailment are that the bailor has no such right, then the
garnishment is improper. See Servi-Clean Indus., Inc. v. McCarthy, 295 So. 2d 525 (La. Ct. App.),
aff'd, 299 So. 2d 793 (La. 1974): Kahn & Feldman v. United Piece Dye Works. 124 NJ. L. 372. 12
A. 2d 384 (1940).
With respect to carriers, the important question is whether the property is in transit and
physically beyond the jurisdiction of the court. See Louisville & N.R. Co. v. Webb Furniture Co. 214
Ala. 654, 108 So. 765 (1926); Landa v. Missouri D & T Ry., 129 Mo. 663, 31 S.W. 900 (1895). See
generally Annot., 46 A.L.R. 933 (1926). Regarding goods being shipped interstate under bill of
lading, see 49 U.S.C. § 103 (1916) (forbidding garnishment of the carrier). This statute was
construed in Chicago & N. W. Ry. v. Durham Co., 271 U.S. 251 (1926), to allow garnishment of the
carrier under state law, once the bill of lading has been surrendered. Id. at 256 (construing 49 U.S.C.
103 (West 1916)).
300. See White v. Bird, 30 La. Ann. 151 (1868) (debtor's attorney can be garnished); Fidelity
Funding Co. v. Vaughn, 18 Okla. 13, 90 P. 34 (1907) (judgment debtor's agent can be garnished);
Keathley v. Hancock, 212 Miss. 1,53 So. 2d 29 (1951). Seealso Annot., 35 A.L.R. 1094 (1971).
301. In states which make a careful distinction between law and equity, a legal garnishment writ
may not reach the corpus of an equitable trust. See John Julian Constr. Co. v. Monarch Builders,
Inc., 306 A.2d 29 (Del. Super. Ct. 1973), aff'd, 324 A.2d 208 (Del. 1974). In other states, however,
there should be fewer problems subjecting the trust and its income to the obligations incurred by the
beneficiary. See Nunn v. Titche-Goettinger Co., 245 S.W. 421, 422 (Tex. Comm'n App. 1922).
Garnishment, then, should be available against the trustee. Realty Exch. Corp. v. Phoenix Title &
Trust Co., 15 Ariz. App. 199, 487 P.2d 420 (1971); Frankfurt's Texas Inv. Corp. v. Trinity Sav. &
Loan Assoc., 414 S.W.2d 190 (Tex. Civ. App. 1967).
A spendthrift trust, of course, presents a different case, and if validly created, will be immune
from garnishment. Brasser v. Hutchison, 37 Colo. App. 528, 549 P.2d 801 (1976); Williams v.
Frisbee, 419 S.W.2d 99 (Mo. 1967).
302. Crops are subject to attachment or execution. See Kelly v. Stockgrowers Credit Corp., 66
N.D. 209, 263 N.W. 717 (1935); Annot., 103 A.L.R. 464 (1936). Some states have statutes to the
contrary. See, e.g., Faulk v. Dorsey, 232 Ala. 85, 166 So. 792 (1936); Hester v. Shrouder, 64 Ga.
App. 572, 13 S.E.2d 875 (1941). In states in which croos may be executed upon, crops in the
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cases, the pro:-eeds of the policy,304 property leased, 3 0 5 property
mortgaged,3 0 6 and property due to the judgment debtor under
contract. 30 7 Not included is property in custodia legis, 30 8 property of a
decedent's estate, 30 9 commercial paper in the hands of a holder in
due course, 3t0 shares of stock, 3 ' documents of title, 3 12 or property
31 3
held in escrow.
possession of sonmeone other than the debtor should be garnishablh. No such cases, however, are
to nd.
Misc. , 75 N.Y.S.2d 797 (Sup. Ct. 1947), af'dpercuriain, 273
303. Silvernian v. levy. A.D. 952, 78 N.Y.S.2d 228 (App. Div.), aff'd mem., 298 N.Y. 778, 83 N.E.2d 469 (1948). Contra
Velez v. Gonzales, 294 So. 2d 621 (La. Ct. App. 1974): White v. Pacific Mut. Life Ins. Co., 150 Va.
849, 143 S.E. 340 (1928). Virginia law is discussed in Note, Garnishment in Virginia. 21 WM, & MARY
L.. RF%-. 731, 793 (1980). The question of the exempt status of such property is discussed infra at text
accompanying note 352.
304. John Hancock Mut. Life Ins. Co. v. Frost Nat'l Bank of San Antonio, 393 F. Supp. 204
(E.D. Tenn. 1974), aff'd, 516 F.2d 901 (6th Cir. 1975); Rintala v. Shoemaker. 362 F. Supp, 1044
(D. Minn. 1973): Sandoval v. Chenoweth, 102 Ariz. 241, 428 P.2d 98 (1967); Peninsula Ins. Co. v.
Houser, 248 Md. 714, 238 A.2d 95 (1968): Williams v. Moran, 233 So. 2d 110 (Miss. 1970). As
always, the garnishability of the proceeds turns on whether the debtor has a cause of action against
the insurer. If the contingency on which the policy is based (such as death in a life insurance policy)
has not happened, garnishment will not reach the proceeds. Boisseau v. Bass' Adm'r., 100 Va. 207,
40 SE. 647 (1902). On the other hand, if the contingency has happened (such as an accident in an
auto liability insurance policy) the duty to pay has ripened and garnishment is appropriate. Baron v.
Villareal, 100 Ill. App. 2d 366, 241 N.E.2d 227 (1968); American Nat'l Ins. Co. v. United States
Fidelity & Guar. Co., 215 So. 2d 245 (Miss. 1968); Housley v. Anaconda Co.. 19 Utah 2d 124, 427
P,2d 390 (1967).
305. Property in the hands of a tenant may be garnished only for the landlord's debts if the
landlord has an action to recover possession, for example, in a tenancy at will. See Hustead v.
Superior Court, 2 Cal. App. 2d 780, 83 Cal. Rptr. 26. (1969).
306. Hartzell v. Vigen, 6 N.D. 117, 69 N.W. 203 (1896). This is the majority rule. See Annot..
83 A.L.R. 1383 (1933). The court in Hartzell stated the following:
The defendant owed the notes subject to the lien of the garnishee. Or, to put it
more favorably for [the garnishorsi, the defendant's interest in the notes was an equity
of redemption. But [under the applicable Minnesota statutel, an equity of redemption
is clearly property, and, being property, is subject to levy.
6 N.D. at 133, 69 N.W. at 208.
307, Section 32-09.1-15 of the North Dakota Century Code states the fnllowiig:."Th
(;arnishce shall not be co ipelled to deliver any specific articles at aiy tinie or place other than as
stiptified in the contract with the defendant." N.I). CExT. CooE § 32-09.1-15 (Supp. 1981). TIi
clairiniplicatio is that if the time for perfot r a nci is past but ilit seller is still ill possession off tIh
prlperty,t hen the seller may be garnished.
308. McGill v. Robbins, 231 Ark. 411, 329 S.W.2d 540 (1959); Laughlin v. Lumbert, 68 N.M.
351, 362 P.2d 507 (1961); Goodson v. Carr, 428 SW,2d 875 (Tex. Civ. App. 1968). Contra State v.
Blum, 58 N.D. 549, 226 N.W. 694 (1929). The court in Blum held that cash deposited with the court
in lieu of bail in a previous criminal case was subject to be garnished in a later case. The court
determined that the debtor was entitled to his deposit following the completion of the prison
sentence, which had occurred before the garnishment. Id. at 551, 226 N.W. at 695. See generaly
Annot., I A.L..R. 3d 936(1965).
309. N.D. CENT. CoDE § 30.1-19-12 (1976) (section 3-812 of North Dakota's version of the
Uniform Probate Code). This conforms with the common law rule. See Annot., 60 A.L.R.3d 1301
(1974). The prohibition of execution and levy should impose no particular hardship on creditors, as
the Probate Code provides other procedures for the enforcement of claims against the estate. See
N.D. CENT. CODE ch. 30.1-19 (1976); 1 UNIFORM PROBATE CODE PRACTICE MANtJAl.323-51 (2d ed.

197"7).
A garnishment procedure, once begun, is dissolved by the death of the defendant. See First Nat'l
Bank of Dickinson v. Rohlik, 66 N.D. 72, 262 N.W. 458 (1935).
310. N.D. CENT. COOE 41-03-35 (1968) (U.C.C. § 3-305). See Hobgood v. Sylvester, 242 Or.
162, 408 P.2d 925 (1965).
311. N.D. CENT. COOE 41-08-33 (1968) (U.CC. §8-317).
312. Mobil Oil Corp. v. Commercial Nat'l Bank, 460 S.W.2d 249 (Tex. Civ. App. 1970),
313. See, e.g., Webster v. USlife Title Co., 123 Ariz. 130, 598 P.2d 108 (1979); City Bank &
Trust Co. v. Kwaske Bros. Constr. Co., 69 Mich. App. 271, 244 N.W.2d 443 (1976). The question
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Likewise, debts owned by the garnishee to the debtor may be
garnished. 3 14 This would include contract debts, 3t5 judgment
31 8
debts,31 6 and rent, 31 7 but would not include contingent liabilities.
H.

WHAT PROPERTY Is EXEMPT[" FROM G,\RNISHMENT?

by
reachable
apparently
although
Some property,
garnishment under the entitlement of section 32-09.1-02, is
exempt.
1. The Federal Wage Exemption3 1 9 and Its North Dakota
320
Counterpart
Title III of the Consumer Credit Protection Act of 1970321
embodies the protection Congress saw fit to impose on the
garnishment of earnings. 322 The federal statute defers to state
32 3
restrictions on garnishment if the state statutes are more strict.
turns on the conditions of the escrow agreement. If the escrow is irrevocable and the debtor has no

right to the property, then the garnishor can obtain no better rights. For a careful discussion of the
problem, see Fico. Inc. v. Ghinger. 287 Md. 150, 411 A.2d 430 (1980). The court in Fico allowed the
garnishment of an escrow account created to protect a bulk transferee. Id.at __. 411 A.2d at 437.
Seealso Hatcherv. Plumley, 38 N.D. 147, 164 N.W. 698(1917).
314. N.D. CENT. CODE § 32-09.1-02 (Supp. 1981).
315. Brocket Mercantile Co. v. Lemke. 39 N.I). 37, 166 N.W. 800 (1918) (contract debt). See
Oil & Gas Specialties Co. v. Cardinal Drilling Co., 187 So. 2d 184 (La. Ct. App. 1966). But see
Harpster v. Reynolds, 215 Kan. 327, 524 P,2d 212 (1974) (personal service contract providing for
advance payment).
316. City Nat'l Bank of Dothan v. Brice, 350 So. 2d 333 (Ala. 1977): Florida Steel Corp. v. A.
G. Spanos Enterprises, Inc., 332 So. 2d 663 (Fla. Dist. Ct. App. 1976): Northwestern Nat'l Ins. Co.
v. William G. Wetherall, Inc., 267 Md. 378, 298 A.2d 1 (1972): Wheatcroft v. Smith, 239 Pa.
Super. 27, 362 A.2d 416 (1976). Whether this judgment need be final or not is an open question.
317. Kaminski v. Walpole. 10 Ariz. App. 260, 458 P.2d 127 (1969): Hustead v. Superior Court,
2 Cal. App. 3d 780, 83 Cal. Rptr. 26 (1969) (execution): Sanmuels v. Superior Court. 276 Cal. App.
2d 264, 81 Cal. Rptr. 216 (1969). See generallv Annot., 100 A.L.R. 307 (1936). Most jurisdictions
limit the garnishment to the rent accrued. Calechman v. Great Al. & Pac. Tea Co., 120 Conn. 265,
181 A. 450 (1935). Contra Rowell v. Felker. 54 Vt. 526 (1881).
318. United States v. Bollinger Mobile Home Sales, Inc., 492 F. Supp. 496 (N.D. Tex. 1980):
Druid City Hosp. v. Epperson, 378 So. 2d 696 (Ala. 1979): Javorek v. Superior Court, 17 Cal. 3d
629, 552 P.2d 728, 131 Cal. Rptr. 768 (1976): In re Stone, 194 Colo. 394, 573 P.2d 98 (1977):
Margrave v. Craig, 92 Ne'. 760. 558 P.2d 623 (1976). Shpritz v. District of Columbia, 393 A.2d 68
(D.C. 1978).
319. 15 U.S.C.A. §§ 1671-1677 (West 1974 & Supp. 1975-1980).
320. N.D. CENT. CoDE § 32-09.1-03 (Supp. 1981).
321. Pub. L. No. 90-321,82 Stat. 163 (1968) (restriction on garnishment).
322. "Earnings" are defined in title 15. section 1672 of the United States Code Annotated to be
broader than "wages and salaries" but narrower than "all income." 15 U.S.C.A. § 1672(a) (West
1974). See In re Kokoszka, 479 F.2d 990 (2d Cir. 1973), aff'dsub nom. Kokoszka v. Belford, 417 U.S.
642 (1974), reh'gdenied, 419 U.S. 886 (1974).
323. 15 U.S.C.A. § 1677(1) (West 1974). See id. § 1675. Section 1675 permits the Secretary of
labor to exempt from coverage by the federal statute, garnishments governed by state laws which
are "substantially similar" to the federal restrictions. Id. See also 29 C.F.R. §§ 870.50 -. 57 (1970)
(amended 1978) (regulations governing exemptions). North Dakota applied for an exemption under
the earlier statute, but the application was denied. See Opinion Letter No. 1082, 11 Wages-Hours]
LAB. L. REP. (CCH)
22,501.301 (1980) (letter dated May 20, 1970). The treatment of an
application under the new statutes is likely to be more favorable. The North Dakota law is
"substantially similar" to the federal law. See inra notes 339-45 and accompanying text. See also 29
C. F.R. § 870.51(c) (1970).
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The scheme of the federal statute is first to calculate an amount
called "disposable earnings. 3 2 4 Twenty-five percent of that
amount 325 is compared with thirty times the federal minimum wage
in effect 32 6 and the lesser of those amounts is the maximum that can
be garnished in any one week. 3 27 There are certain exceptions to

the rule, 328 and a different rule obtains if the garnishment is made
32 9
to enforce an order of support.
North Dakota has, essentially, adopted the federal law as its
own, although the state law is a bit more restrictive. 330 "Earnings"
are defined identically s3 and "disposable earnings" only slightly
differently. 3 32 The twenty-five percent multiplier of the federal
statute is adopted,3 33 but the latter figure becomes forty times the
federal minimum wage, not thirty. 334 The exceptions to the general
324. "Disposable earnings" are defined as earnings remaining "after the deduction . .. of any
amounts requiredby law to be withheld. " 15 U.S.C.A. § 1672(b) (West 1974) (emphasis added). The
emphasized phrase has required construction by the courts and the Department of Labor, which
have found that it includes tax deductions. Opinion Letter No. 1114, 11 Wages-Hoursi LAB. 1. REP.
(CCH) 22,501. 151 (1980) (letter dated Aug. 14, 1970). See id. 22, 501.155 (Opinion Letter No.
1063) (unemployment and workmen's compensation deductions required by law to be withheld); id.
22,501.157 (Opinion Letter No. 1110) (mandatory retirement deductions required to be withheld).
However, union dues, initiation fees, health and welfare premiums, and repayments of credit
deductions have been deemed not required by law to be withheld. Id. 22,501.155 (Opinion Letter
No. 1063). Further, amounts deducted by court order are not required by law to be withheld. See
Marshall v. District Court, 444 F. Supp. I110 (E.D. Mich. 1978). Thus, the tendency has been to
read "required by law" to be "required by statute."
325, 15 U.S.C.A. § 1673(a) (West 1974).
326, Id. § 1673(a)(2). The federal minimum wage is set generally at $3.35 per hour. 29
U.S. C.A. § 206(a)(1) (West 1974).
327, 15 U.S.C.A. § 1673 (a)(2) (West 1974). The dividing line under the federal statute is thus
(30 x $3.35) = $100.50. If a worker's disposable earnings for a week are less than or equal to that
number, no garnishment is allowed. See id. The worker who has disposable earnings between $100.50
and $134.00, is vulnerable under the federal law to the extent of his disposable earnings minus
$100.50. Of disposable earnings greater than $134.00 per week, 25% may be garnished. See id. §
1673(a)(1). It is emphasized that these figures are under the federal law only, and as the text notes,
the state law is more restrictive. See infra note 327 for the computations under the North Dakota
statute. For the calculations required when payment is on other than a weekly basis, see [WagesHours) L,sn. 1. R.'. (CCH)
36,183 (1980).
328. Section 1673(a)(1) of title 15 contains exceptions for support orders, orders under sections
1301-1330 (the Federal Bankruptcy Code's procedures for the adjustment of debts of individuals with
regular income), and for federal or state tax liabilities. 15 U.S.C.A. 1673(a)( 1) (West 1974).
329. Section 1673(b)(2) of title 15 increases the garnishable portion of a person's disposable
income when a support order is being enforced. Id. § 1673(b)(2) (West 1974 & Supp. 1981). The
federal minimum wage becomes irrelevant and the 25% multiplier is increased to 50%, 55%, 60%,
or 650/ depending on the circumstances. Id.
330. N.D. CENT. COoE .32-09.1-03 (Supp. 1981).
331. Id. 5 32-09.1-01(3).
332. Id. § 32-09.1-01(2). The federal version uses the phrase "required by law," 15 U.SC.A. 5
1672(b) (West 1974), while the state version uses "required by other law." N.D. CEN'T. Coone § 3219.1-02(2) (Supp. 1981). The addition of the word "other"' apparently is to deal with the case of
multiple garnishments and to make it clear that a previous garnishment order is not to be taken into
account in calculating the disposable income for the purposes of the present garnishment. This
construction. however. vould probably be given to the federal phrasing as well. See supra note 318.
333. N.D. CF.NT. Con § 32-09.1-03( )(a) (Supp. 1981).
334. Id. § 32-09.1-03(1)(b). Hence, the dividing line under the state statute is $134.00. The
,sorker whose disonsable earnings per week are less than that amount will be totally protected. From
S134.00 to $178.67. the garnishable amount will be the disposable earnings minus $134.00. For
disposable earnings of more than $178.67 per week, 25% may be garnished in the usual case. Seeid.
Thus. for the wage earner with disposable income of less than $100.50 or more than $178.67 per
week. the state and federal protection are identical. Between those figures. the state has the more
restrictive rulC and ought to control under section 1677(1), title 15. of the United States Code
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rule33 5 and the rule governing garnishment to enforce support
obligations 3 36 are identical.
One difficulty the courts have been faced with when applying
the statutory restrictions on garnishments, is determining how long
the restrictions last; when does money lose its identity as
"earnings"
and become garnishable without regard to the
restrictions? It appears likely that once the paycheck is deposited in
the bank and commingled with the employee's other assets, it is no
longer "earnings" and the restrictions do not apply. 3 7 At the other
extreme, a wage that has been "paid" on the employer's books still
represents earnings and the restrictions should apply, at least as
long as the employer still has the check. 3 3 8 Somewhere between the
payment on the books and deposit in the bank, the protection ends,
but it is not clear where. 33 9 The issue remains open and the United
States District Court for the District of North Dakota expressed a
legitimate concern when it noted that the protection of the federal
law would be lessened severely if its application could be avoided by
executing outside the factory gate on payday, rather than
3 40
garnishing before payday.
Neither the federal exemption statute nor its North Dakota
counterpart is precisely tailored toward the desired end.
Constitutional equal protection challenges have not often been
Annotated. These numbers, of course, are functions of the present federal minintum wage, and do
not take into account other exemptions. See infra note 344.
335. N.D. CENT. CooE 5 32-09.1-03(2) (Supp. 1981). Subdivision (b) of that subsection states
that the restrictions enumerated in subsection (1) on garnishment of earnings do not apply to "falny
order of any court of bankruptcy under Chapter XIII of the Bankruptcy Act." Id. 5 32-09.103(2)(b). Strictly speaking, this subsection should now read "any order of any court of bankruptcy
under chapter 13 of the Bankruptcy Code."
336. Id. 532-09.1-03(3).
337. Usery v. First Nat'l Bank of Ariz., 586 F.2d 107 (9th Cir. 1978); John 0. Melby & Co.
Bank v. Anderson, 88 Wisc. 2d 254, 276 N.W.2d 274 (1979). The Wage-Hour Administrator
reached the opposite conclusion. Opinion Letters Nos. 1198, 1223, [1 Wages-Hours] LAB. L. REP.
(CCH)
22,501.175, .1751 (1981). The Ninth Circuit stated the following: "In this case the
agency's interpretation departs so widely from the statutory mandate that it is explicable more easily
as an organic reflex to extend its own jurisdiction than as a reasoned interpretation of the statute."
Usery v. First Nat'l Bank of Ariz., 586 F.2d:at I11.
338. Hodgson v. Christopher, 365 F. Supp. 583 (D.N.D. 1973). The court in Hodkson held that
section 32-09-17 of the North Dakota Century Code was inconsistent with the Consumer Credit
Protection Act, as it allowed an employer to surrender an entire paycheck to the garnishor or the
court, with the protection of section 32-09-02 raisable only as a defense in the garnishment action. Id.
at 584 (construing N.D. CENT. CODE § 32-09-17 (1960) (repealed 1981)). As the new statutory
disclosure form requires the garnishee to make the section 32-09.1-03 calculation before withholding
any wages, this objection may be met under the new law. See N.D. CENT. CODE § 32-09.1-03 (Supp.
1981).
339. During the time money is in the hands of the employee-debtor, execution under section 2821-08, not garnishment, is appropriate. See N.D. CENT. CODE § 28-21-08 (1974). The federal law.
however, defines garnishment broadly enough to include both attachment and execution. 15
U.S.C.A. § 1672(c) (West 1974). See Hodgson v. Hamilton Mun. Court, 349 F. Supp. 1125 (S.D.
Ohio 1972).
340. 365 F. Supp. at 587. The court in Hodgson held that section 28-21-08 of the North Dakota
Century Code was preempted by sections 1671-1677, title 15, of the United States Code Annotated.
Id. (construing 15 U.S.C.A. §§ 1671-1677 (West 1970)).
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litigated, but two that have been suggested are based on, first, the
fact that self-empluyed individuals get no protection under the
statutes, and second, that wage earners with families get no more
protection than those without. 3 41 Responding to similar challenges
in Hodgson v. Hamilton Municipal Court,342 the United States District
Court for the Southern District of Ohio noted that "absolute
equality is not mandated by the fourteenth amendment" 343 and,
quoting from Dandridge o. Williams, 344 upheld the constitutionality
345
of the Consumer Credit Protection Act.

2. Other FederalExemptions
Bevond the federal exemptions for wages, other property is
exempt under federal law. The wages of fishermen, seamen, and
apprentices are totally exempt from legal process. 346 So, too, are
social security 347 and veteran's benefits. 348 Federal law also exempts
various death, disability, and pension payments, 34 9 as well as
35
miscellaneous other federal entitlements.
3. OtherState Exemptions
Besides,

or

rather,

in

addition

exemption of wages from garnishment,

to, 35'

the

state/federal

North Dakota has a

341. Both arguments were made to the.Judiciary "C" conmittee at its meeting of Oct. 29-30,
1970. See Minutes of the
judiciary Comm., supra note 148.
342. 349 F. Supp. 1125 (S.D. Ohio 1972).
343. Id. at 1135.
344. 397 U.S. 471 (1970).
345. 349 F. Supp. at 1136 (quoting Dandridge v. Williams, 397 U.S. 471 (1970)). The court in
Hodgson also rejected a constitutional challenge based upon the due process clause of the fifth
amendment. Id.at 1132.
346. 46 U.S.C.A. § 601 (West Supp. 1981).
347. 42 U.S.C.A. § 407 (West 1974). It was this exemption that Mrs. Finberg sought to raise in
Finberg v. Sullivan, 634 F. 2d. 50 (3d Cir. 1980), discussed supra at notes 34-61.
348. 45 U.S.C.A. § 352 (e) (West 1972).
349. See, e.g.,
5 U.S.C.A. § 8346 (West 1980) (Civil Service retirement benefits); 22 U.S.C.A. %
1104 (West 1981) (Foreign Service retirement and disability payments); 33 U.S.C.A. § 916 (West
1978) (Longshoremen's and Harbor Worker's Compensation Act and disability benefits).
350. See, e.g., 43 U.S.C.A. § 175 (West 1964) (repealed 1981) (certain federal homestead lands
are exempt from process).
351. A question of enormous practical importance is whether, in a wage garnishment, the
defendant is entitled both to the federal and state wage exemption and the other state exemptions. Of
particular attractiveness to the defendant whose wages are being garnished is the so-called
"additional" exemption of $5,000 under section 28-22-03 of the North Dakota Century Code,
discussed infra at note 353. While it was argued to the Legislative Council that a defendant in a wage
garnishment should be restricted to the wage exemption, see Minutes ofthe.JudiciaryComm., supra note
148 (remarks of Mr. Rosenberg), the new statutes seem to contemplate otherwise. Sections 32-09.122 and 32-09.1-23 specificially discuss the raising of exemptions under chapter 28-22. N.D. CENT.
CODE §5 32-09.1-22, -23 (Supp. 1981). This surely would have been the appropriate place to limit
those additional exemptions if the legislature had intended to do so. Furthermore, in several places,
the new statute refers to the defendant's exemptions without qualification. See id. § 32-09.1-07, -09
(Supp. 1981). The only argument that one could make, based on the statute, for the opposite result is
that the official disclosure form set out in section 32-09.1-09 has the employer calculate only the wage
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comprehensive exemption scheme.3 52 The head of a family 35 3 is
entitled to a number of absolute exemptions enumerated in the
statute,354 the most important of which are the homestead, 3 5 crops
from 160 acres, 356 a mobile home,3 57 and insurance on the absolute
exemptions. 358 In addition to these absolute exemptions, the
claimant may exempt $5,000 worth of "goods,
chattels,
property. 3, 59
other personal
and
money
merchandise,
Alternatively to the $5,000 additional exemption, a head of a family
may exempt enumerated items such as books to the value of
$1,500,360 furniture to the value of $1,000,361 livestock and farm
implements to the value of $4,500,362 and 363 tools and stock of a
trade to the value of$1,000.364
A single person is in a somewhat different position under the
exemption. Id. S 32-09.1-09. This argument is not strong, for while the garnishor may be asked to
speculate on the defendant's exemptions, it is only the wage exemption that the garnishor knows and
should be asked to calculate,
The case of Radke v. Padgett, 49 N.D. 405, 192 N.W. 97 (1922), appears consistent with this
reading of the statute. In Radke the North Dakota Supreme Court held an early exemption statute to
be "all inclusive," and did not allow the use of additional exemptions. Id. at 407, 192 N.W. at 98.
The language found there, however, to limit the exemptions, is not found in the new garnishment
statute; on the contrary, the statute refers specifically to the non-wage exemptions. See N.D. CENT.
COE §5 32-09.1-22, -23 (Supp. 1981).
The essential argument against the use of the broad exemptions in a wage garnishment is, of
course, that practically speaking, all wages will be exempt. If we approximate the sixty-day
continuing lien on wages to be eight weeks, then the first $1,072 will be exempt under section 3209.1-03. Id. S 32-09.1-03. With the additional exemption of "money" under section 28-22-03,
$6,072 in earnings is exempt from garnishment. Id. S 28-22-03 (1974). Thus, a person with
disposable, i.e., after tax, earnings of about $3,000 per month is totally exempt from garnishment if
the exemptions apply. This result should limit wage garnishments to very few legitimate cases,
although it still has the harassment potential against even a judgment-proof debtor.
352. N.D. CENT. CoDFch. 28-22 (1974); id.ch. 47-18(1978).
353. A "head of family" is defined in section 28-22-01.1 to be, essentially, a husband or wife, or
a person who resides with a close relative or who supports an unmarried minor child of a previous
marriage. N.D. CENT. Cone S 28-22-01.1 (Supp. 1979). That both the husband and wife may claim
the homestead exemption is made clear when one considers the recent repeal of section 47-18-02,
which emphasized that "in no case are both the husband and wife entitled each to a homestead.'" Id.
§47-18-02 (1978) (repealed 1979).
354. Id. 5 28-22-02 (1974).
355. Id. § 28-22-02(7) The homestead is defined by section 47-18-01 to consist of land
and other improvements, not to exceed $80,000 over the above encumbrances on the property. Id. §
47-18-01 (1978). The exemption from process is not absolute: for example, liens and mortgages may
be enforced if created and foreclosed properly. Id. § 47-18-04. The proceeds of the sale of the
homestead are also exempt. Id.5 47-18-14. The homestead may be declared, but need not be. Id.SS
47 -18-17 to -1.

356. Id.§ 28-22-02(8) (1974). The crops must be raised by the claimant on one tract which he or
she occupies. If the debtor claims this crop exemption, he or she must forego the additional
alternative exemptions. Id.
357. Id. § 28-22-02(10).
358. Id.§28-22-02(9).
359. Id. § 28-22-03.
360. Id. § 28-22-04(1). These are books for the family's use and are to be distinguished from
professional books. See infra note 358.
361. N.D. CENT. CoDE 528-22-04(2)(1974).
362. Id.§ 28-22-04(3).
363. Itis unclear whether the claimant may claim all the exemptions in section 28-22-04 or only
one of them. The prior statute was clear that the latter was the case and that is probably the
legislative intent in the new rule, else a claimant would always take the section 28-22-03 exemption of
S5,000. See id.S 28-22-04 (1974 & Supp. 1981).
364. Id.§ 28-22-04(4). Books are the tools of a professional's trade. Id.
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exemption law. He is entitled to the absolute exemptions of
section 28-22-02,365 including the homestead exemption.3

66

The

additional exemption for the single person is $2,500.367 Apparently,
the single person is not entitled to the alternative additional
exemptions mentioned in section 28-22-04.
In addition to the comprehensive exemption scheme found in
chapters 28-22 and 47-18 of the North Dakota Century Code, there
are miscellaneous exemptions scattered throughout the Code.
These are easy to locate and need not be exhaustively enumerated
here, but include certain welfare benefits,3 68 pensions,3 69 insurance
benefits,3 70 and other payments. 37' Alimony and child support
payments are not statutorily made exempt, but a court might be
3 72
expected to find that they are on public policy grounds.
4. How Exemptions are Raised in Garnishment
In a wage garnishment, the garnishor calculates the applicable
exemption and withholds only that which is permitted under state
law. 373 The garnishor is also asked to take into consideration, in
disclosing the liability to the debtor, "setoffs, defenses, exemptions,
ownerships or other interests,1 3 74 although the official form has
space for only setoffs and "adverse interests. ,37For the nonwage exemptions, the ordinary procedure under
the statute will be for the debtor to file a schedule of all his personal
property and name his exemptions. 376 This schedule must be filed
365.
366.
367.
368.

Id.§ 28-22 -05 (1974 & Supp. 1981)
Id. § 47-18-01 ( 1978 & Supp. 1981).
Id. § 28-22-05 (1974 &Supp. 1981).
Id. § 50-09-15 (1974): id.§ 52-06-30 (1974)

(uncrtployrent): id. 5 6.5-05-29 (1960)

(workmen's cotit
tnpcnsation).

369. /d §18-05-I1 (1981 ) (firefighters): id.§ 39-03.1-23 (1980) (highway patrolmen): id.§ 4045-23 (1968) (police): id. § 40-46-22 (1968) (municipal employees): id.§ 54-52-12 (1974) (stare
vtiply c's): id.§
35-30.
1-13 (1981) (tcathers).
370. Id. § 26-10-181 (1978) (benevolent societ payiicni): id. § 26-10-17 (cash %ahu of lit.
insrat(c): id.§ 26- 2-22 (Iitcrnia l society b,,rncfits).
371. See,,
S 37-25-07 (1980) (Vietnam Veteran's botus): id.§ 32-2) -04 (1976) (wrongful
d.
(leath rcovcry).
372. Exemptions were unknown at common law. See Northwest Bank & Trust Co. v. Minor,
275 Wis. 516, 82 N.W.2d 323 (1957). The absence of a specific statutory exemption for alimony and
child support payments is an important omission from North Dakota's statutory law.
f II
U.S.C.A. § 552(d)(10)(D) (West 1979) (the exemption in bankruptc').
Most discussion of exemptions and support comes in the context of the reverse problem, i.e.,
whether the general state exemptions may frustrate a support recipient in his or her attempt to
enftorc' thc support entitlement. The general rule is that they tlonot, and alimony and support
obligations may be cnforced even against otherwise exempt property. See, e.g.. Mahone v. Mahone.
213 Kan. 346. 517 P.2d 131(1973): Petrie v. Petrie, 41 Mich. App. 80. 199 N.W.2d 673 (1972): La
Farr v. l~a Farr. 132 Vt. 191, 315 A.2d 235 (1974). But seeMiller v. Superior Court, 69 Cal. 2d 14.
442 P.2d 663, 69 Cal. Rpr.583 (1968).
373. N.I).Ce.Nt. Co-.§ 32-09.1-09 (Supp. 1981).
3 74. Id,
3 75. Id.
376. Id. 5 32-09.1-22 (Supp. 1981): id.§ 28-22-07 (1974) (the schedule must be sworn to).
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with the court within twenty days of the service of the garnishment
summons. 37 7 Notice is then given to the plaintiff-garnishor and, if
there is a dispute, the court must hold a hearing.3 7 8 If the value of
the property claimed to be exempt is at issue, then it will be
379
appraised under the direction of the sheriff.

5. Exemptions in Bankruptcy (The
380

New Exemptions in

Bankruptcy Statute)

The Federal Bankruptcy Code contains a list of properties that
the debtor may exempt and remove from the estate. 381 However, in

an act of reverse supremacy, Congress determined to defer to state
law in this area of special state sensitivity. A state may, by
legislative action, allow its domiciliaries3 82 to benefit only by the
state law exemptions in bankruptcy. 38 3 North Dakota is one of the
3 4
flood of states taking that action.

The North Dakota statute first makes the federal exemptions
specifically not available,3 85 as the federal law requires. 388 The
remainder of the statute adds certain new state exemptions
available only in bankruptcy.38 7 These new exemptions are clearly
drawn from the federal law. 388 Thus, North Dakota law is

bifurcated into bankruptcy and nonbankruptcy situations, with
different state exemptions applicable in each case.
Whether North Dakota's hybrid state law is within the
contemplation of the federal "reverse supremacy" deference is an
issue that will likely come before the United States Bankruptcy
Court for the District of North Dakota. An argument may certainly
be made that, while Congress was willing to surrender a bit of the
national uniformity of bankruptcy for the sake of the state's
expertise in exemption law, it had no intention of allowing the
states to carve out a special state rule applicable only in the federal
377. Id. 5 32-09.1-22 (Supp. 1981). Since the debtor may not hear of the garnishment until five
days after service on the garnishee, this time limit is effectively fifteen lays. Seeid. 5 32-09.1-08.
378. Id. 532-09.1-23.
379. Id. 528-22-07 (1974).
380. Id. 528-22-03.1 (Supp. 1981).
381. 11 U.S.C.A. 5 522 (West 1979).
382. In order to use a state's exemption law in bankruptcy, the debtor must have been domiciled
in that state for the 180 days immediately preceding the filing of the petition. Id. § 522(b).
383. Id.
384. In addition to North Dakota, Alabama. Arizona. Arkansas, Colorado, Delaware, Florida,
Georgia, Idaho. Illinois, Indiana, Iowa, Kansas. Kentucky. Louisiana, Maine, Maryland,
Montana, Nebraska, Nevada, New Hampshire, North Carolina. Ohio, Oklahoma, Oregon, South
Carolina, South Dakota. Tennessee, Utah, Virginia. West Virginia, and Wyoming have all passed
laws disallowing federal bankruptcy exemptions. See COLIcER, supra note 281,
522.02.
385. N.D. CENT. CODE 5 28-22-17 (Supp. 1981).
386, 11 U.S.C.A. 5 522(b)(l)(West 1979).
387. N.D. CENT. CODE 5 28-22-03.1 (Supp. 1981).
388, Compare id. with II U.S.C.A. § 522(d)(1), (2), (8). (1 1)(B), (I1)(D) (West 1979). The only
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bankruptcy court. Should the special North Dakota bankruptcy
exemption rule fall to federal preemption, the remainder of the
statute should survive. 38 9 In that case, the North Dakota debtor
would be restricted to North Dakota exemption law.
bankruptcy
Dakota
"additional
Should
the
North
exemptions" 3 90 statute stand federal supremacy attack, then its
impact should be wide. Under a part of the bankruptcy code
unaffected by the North Dakota statute, 39a1 debtor may avoid a
The threat of such
judicial lien that impairs an exemption.
avoidance in bankruptcy will lead creditors outside of bankruptcy
to execute, attach or garnish, where possible, under the new
bankruptcy exemption statutes, not the more general rule which
applies in state court.
Suppose, for example, Creditor has a. judgment for $1,000
and seeks Debtor's property for satisfaction. Suppose, further, that
he finds Debtor's 'automobile, worth $1,000. Now, an automobile
is not specifically exempt in North Dakota, outside of bankruptcy,
and if Debtor had sufficient other property to exhaust the $5,000
additional exemption of section 28-22-03 of the Century Code,
then, before the recent change, Creditor would feel comfortable
executing on or garnishing the auto. But, should Debtor petition in
bankruptcy, the automobile will be exempt and Debtor will be able
to avoid any judicial lien, so Creditor is taking a considerable risk
in satisfying his judgment in the auto. The major benefit of
Congress's deference to state law in the area of exemptions was to
provide the opportunity for a consistent policy in and out of
bankruptcy, on which creditors could rely. 392 The North Dakota
"additional exemptions in bankruptcy" act destroys that benefit in
the name, apparently, of provincialism.
substantial difference is the North Dakota limit on the exempt status of a wrongful death recovery.
Thus. outside of bankruptcy, a wrongful death recovery may not be garnished for the debts of the
decendent, N.D. CENT. CODE § 32-21-04 (1976).. In bankruptcy, the debtor's right to recover
wrongful death benefits will be exempt, but only to the extent of $7,500. Id. § 28-22-03.1(4)(b)
(Supp. 1981). The federal law would exempt the wrongful death payment, but only "to the extent
reasonably necessary for the support of the debtor and any dependent of the debtor. " II U.S.C.A.
522(1 1)(B) (West 1979).
389. See N. D. CENT CODE § 1-02-20 (1975) (interpretation of North Dakota statutes).
390. Id. 5 28-22-03,1 (Supp. 1981). Oddly, nowhere in the body of the law are the new
exemptions limited to proceedings in bankruptcy.
391. 11 U.S.C.A. § 552(f)(1) (West 1979). A debtor may also avoid a non-possessory nonpurchase money lien in certain enumerated property. Id. § 522(f)(2). See id. § 522(g).
392. In Rhodes v. Stewart, 14 Bankr. 629 (M.D. Tenn. 1981), the court held Tennessee's "optout" statute ineffective as inconsistent with the Bankruptcy Code. The court in Rhodes stated the
following: "One of the major policy considerations reflected in [II U.S.C.A.I § 522(d) . . . is to
ensure that there is no discrimination between homeowners and non-homeowners.' Id. at 634 (citing
In Re Smith. 640 F.2d 888 (7th Cir. 1981)). The court further stated that "[flor a state to effectively
opt its citizens out of § 522(d) it must provide a scheme of exemptions which is consistent with this
policy.' Id. The North Dakota 'additional bankruptcy exemptions," by drawing on the federal
Cnumeration. is not as susceptible to attack on this ground as was Tennessee's.
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V. CONCLUSION
Garnishment in North Dakota has undergone some rather
significant changes and we can expect it to be a vibrant area of the
law as the courts and legislature react to some of the considerations
noted by this Article. It remains an efficient tool in the hands of the
judgment creditor with legitimate protection included for the
debtor and the garnishee. Perhaps this article has smoothed the
way for its use and for orderly change, where necessary.

